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PREFACE. 



The following notes to the Pharmacy Acts were originally 
written for my own use and guidance in dealing with questions 
arising upon certain sections of these statutes, and not with any 
view to publication. It is believed, however, that they substantially 
state the construction placed upon these sections of the Pharmacy 
Acts by the Courts, and that they are in no way influenced by the 
controversies which have arisen respecting the policy of the Acts. 
On the other hand, the observations contained in chapter IV, upon 
proposed legislation, can only be accepted as the expression of the 
author's personal opinion. Such opinion, therefore, will only be 
received upon its merits, by which it must stand or fall. The 
author's endeavour throughout has been to arrive at the true state 
of the law, and the real issues in dispute. 

I here desire to acknowledge with gratitude my indebtedness 
to my learned friend, Mr. Hbrbbrt du Parcq, of the Middle 
Temple, for the preparation of the Index. 

HUGH H. L. BELLOT, 

4 Paper Buildings, 
April, 1908, Inner Temple. 
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CHAPTER I. 

The Arsenic Act 1851. 

An Act to regulate the Sale of 
Arsenic. ^'^ 

[5th yune 1851.] 

WHEREAS the unrestricted Sale of Arsenic 
facilitates the Commission of Crime : Be it 
enacted as follows : 

I. Every person who shall sell any Arsenic shall on every Saie of 
forthwith, and before the Delivery of such Arsenic to Particulars of saie 

' "^ to be entered in a 

the Purchaser, enter or cause to be entered in a fair Book by the seiier 

in Form set forth 

and regular Manner, in a Book or Books to be kept by jn^heduie to tws 

such Person for that Purpose, in the Form set forth in 

the Schedule to this Act, or to the like Effect, a 

Statement of such Sale, with the Quantity of Arsenic so 

sold, and the Purpose for which such Arsenic is required 

or stated to be required, and the Day of the Month and 

Year of the Sale, and the Name, Place of Abode, and 

Condition or Occupation of the Purchaser, into all 

which Circumstances the Person selling such Arsenic is 

hereby required and authorised to inquire of the 

Purchaser before the Delivery to such Purchaser of the 

Arsenic sold and such Entries shall in every Case be signed 

by the Person making the same, and shall also be signed 

by the Purchaser, unless such Purchaser profess to be 

unable to write (in which case the Person making the 

Entries hereby required shall add to the Particulars to 

be entered in relation to such Sale the Words " cannot 

write **), and, where a Witness is hereby required to the 

Sale, shall also be signed by such Witness, together with 

his Place of Abode. 



(1) 14 and 15 Vict., c. 13. 
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The Arsenic Act. 



Restrictions as to 
Sul* of Arsenic. 



Provisions for 
colouring Arsenic. 



Penalty for 
offending against 
this Act. 



II. No Person shall sell Arsenic to any Person 
who is unknown to the Person selling such Arsenic, 
unless the Sale be made in the Presence of a Witness 
who is known to the Person selling the Arsenic, and to 
whom the Purchaser is known, and who signs his Name, 
together with his Place of Abode, to such Entries, before 
the Delivery of the Arsenic to the Purchaser, and no 
Person shall sell Arsenic to any Person other than a 
Person of full Age. 

III. No Person shall sell any Arsenic unless the 
same be before the Sale thereof mixed with Soot or 
Indigo in the Proportion of One Ounce of Soot or Half 
an Ounce of Indigo at the least to One Pound of the 
Arsenic, and so in proportion for any greater or less 
Quantity: Provided always, that where such Arsenic is 
stated by the Purchaser to be required, not for Use in 
Agriculture, but for some other Purpose for which such 
Admixture would, according to the Representation of 
the Purchaser, render it unfit, such Arsenic may be sold 
without such Admixture in a Quantity of not less than 
Ten Pounds at any One Time. 

IV. If any Person shall sell any Arsenic, save as 
authorised by this Act, or on any Sale of Arsenic shall 
deliver the same without having made and signed the 
Entries hereby required on such Sale, or without having 
obtained such Signature or Signatures to such Entries 
as required by this Act, or if any Person purchasing any 
Arsenic shall give false Information to the Person 
selling the same in relation to the Particulars which 
such last-mentioned Person is hereby authorized to 
inquire into of such Purchaser, or if any Person shall 
sign his Name as aforesaid as a Witness to a Sale of 
Arsenic to a Person unknown to the Person so signing 
as Witness, every Person so offending shall for every 
such OfPence, upon a summary Conviction for the same 
before Two Justices of the Peace in England or Ireland, 
or before Two Justices of the Peace or the Sheriff in 
Scotland, be liable to a Penalty not exceeding Twenty 
Pounds. 
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The Arsenic Act 



V. Provided, That this Act shall not extend to the ^Vrf A?JSiI1S* 
Sale of Arsenic when the same forms Part of the SJ^ISS* "^•'' * 
Ingredients of any Medicine required to be made up or Prescnptiofi. 
compounded according to the Prescription of a legally 

qualified Medical Practitioner, or a Member of the 
Medical Profession, or to the Sale of Arsenic by 
Wholesale to Retail Dealers, upon Orders in Writing in 
the ordinary Course of Wholesale Dealing. 

VI. In the Construction of this Act the Word 
"Arsenic" shall include Arsenious Acid and the 
Arsenites, Arsenic Acid and the Arseniates, and all 
other colourless poisonous Preparations of Arsenic. 



"Arsenic** to 
include Arsenious 
Compounds. 



THE SCHEDULE. 



Day of Sale 


Nam* and 
Surname of 
Purchaser 


Purchaser's 
PUce of Abode 


Condition 

or 
Occupation 


Quantity of 
Arsenic sold 


which 
required 


September 

mi. 


John 
Thomas 


Hend<m 


BUn 
Farm 


Farm 
Labourer. 


5lb8. 


To Steep 
Wheat. 



(Purcha8er*8 Signature.) Witness, (SeUer^s Signature.) 

John Thomas. James Stone, Oeorge Wood. 

Or, if Purchaser cannot write. Seller Orove Farm, Hendon. 

to Put here the Worde, " Cannot Write." 



This Act is unaffected by the Pharmacy Acts, and in dispensing 
and retailing of arsenic and its preparations, chemists and druggists, 
in addition to the provisions of the Pharmacy Acts, must observe the 
provisions of this Act, viz. — 

1. Enter in a book the name and description of the purchaser, 
the quantity, and the purpose for which the poison is required in 
the form of the Schedule. 

2. Where the purchaser is unknown, must not sell unless in 
the presence of a witness who knows both parties. 

3. Must not sell to a person under age. 

4. Must mix the poison with soot or indigo in given proportions. 

5. The entry must be signed by the seller and the purchaser, 
and, where necessary, by the witness. 
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CHAPTER II. 

The Pharmacy Act 1852. 

An Act for regulating the Qualifications 
of Pharmaceutical Chemists. ^*^ 

[30th June 1852.] 

WHEREAS it is expedient for the Safety of the 
Public that Persons exercising the Business or 
Calling of Pharmaceutical Chemists in Great 
Britain should possess a competent practical Knowledge 
of Pharmaceutical and General Chemistry and other 
Branches of useful Knowledge: And whereas certain 
Persons desirous of advancing Chemistry and Pharmacy, 
and of promoting an uniform System of educating those 
who should practice the same, formed themselves into 
a Society, called "The Pharmaceutical Society of Great 
Britain^** which said Society was on the Eighteenth Day 
of February One thousand eight hundred and forty-three 
incorporated by Royal Charter, whereby it was provided 
that the said Society should consist of Members who 
should be Chemists and Druggists who were or had been 
established on their own Account at the Date of the said 
Charter, or who should have been examined in such 
Manner as the Council of the said Society should deem 
proper, or who should have been certified to be duly 
qualified for Admission, or who should be Persons 
elected as Superintendents by the Council of the said 
Society: And whereas it is expedient to prevent ignorant 
and incompetent Persons from assuming the Title of 
or pretending to be Pharmaceutical Chemists or 
Pharmaceutists in Great Britain, or Members of the said 

(1) 15 and 16 Vict., c. 56. 
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The Pharmacy Act, 1852. 
5 

Pharmaceutical Society, and to that end it is desirable 
that all Persons before assuming such Title should be 
duly examined as to their Skill and Knowledge by 
competent Persons, and that a Register should be kept 
by some legally authorized Officer of all such Persons : 
And whereas for the Purposes aforesaid, and for extend- 
ing the Benefits which have alresuly resulted from the 
said Charter of Incorporation, it is desirable that 
additional Powers should be granted for regulating the 
Qualifications of Persons who may carry on the Business 
of Pharmaceutical Chemists: Be it enacted by the 
Queen's most Excellent Majesty, by and with the Advice 
and Consent of the Lords Spiritual and Temporsd, and 
Commons, in this present Parliament assembled, and by 
the Authority of the same. 

I. That the said Charter of Incorporation granted charter, dated isth 

Feb. 1843 confirmed, 

to the said Society on the Eighteenth Day of February save as altered. 
One thousand eight hundred and forty-three, save and 
except such Part or Parts thereof as are hereby altered, 
varied, or repealed, shall be and the same is hereby 
confirmed and declared to be in full force and virtue, 
and shall be as good and effectual to all Intents and 
Purposes as if this Act had not been passed. 

II. The Council of the said Pharmaceutical Society Powerto council to 

« «< 4 « « 14 * . . . ****'^ Byelaws, 

shall be and the same are hereby authonzed and provided they are 

approved by a 

empowered to alter and amend the Byelaws of the said oenerai Meeting of 

_ . . , «,..,,. • Society and the 

Society made and established under or in pursuance of secretary of sute. 
the said Charter of Incorporation, and to make and 
establish such new or additional Byelaws as they shall 
deem proper and necessary for the Purposes contem- 
plated by the said Charter or by this Act: Provided 
always, that all such original Byelaws, and all altered, 
amended, or additional Byelaws, shall be confirmed and 
approved by a Special General Meeting of the Members 
of the said Pharmaceutical Society, and by One of Her 
Majesty's Principal Secretaries of State. 

III. This Section is repealed by the Statute Law Manner of voting. 
Revision Act, 1875. 
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6 * 

R^Pstrar^&cT'"* ^^' '^^ Council of the Said Pharmaceutical 

Society shall appoint a fit and proper Person as a 
Registrar under this Act, and the Council of the said 
Society shall have the Power to remove the said 
Registrar, or any future Registrar to be appointed under 
this Act, from the said Office, and from Time to Time to 
appoint a new Registrar in the Room of any Registrar 
who may die, or retire, or be removed from Office as 
aforesaid, and also to appoint and remove from Time to 
Time a Deputy Registrar, and such Clerks and other 
subordinate Officers as may be requisite for carrying out 
the Purposes of this Act, and also to pay suitable 
Salaries to the said Registrar, Deputy Registrar, Clerks, 
and Officers. 
Registrar to make V. The Registrar to be appointed under or by 

Mcmbe?sof virtuc of this Act shall from Time to Time make out 

keepTaX' Index and and maintain a complete Register of all Persons 
required. being Members of the said Society, and also of all 

Persons being Associates and Apprentices or Students 
respectively, according to the Terms of the Charter of 
Incorporation, and shall keep a proper Index of the 
Register, and all such other Registers and Books as may 
be required by the Council of the said Society, and may 
be necessary for giving Effect to the Byelaws of the said 
Society and to the Provisions of this Act. 

By S. 9 of The Pharmacy Act, 1868, the Council was empowered 
to make orders and regulations for regulating the Register so that it 
iiiight be kept as nearly as conveniently might be in accordance with 
the Form set forth in Schedule (B) to the principal Act. Such 
register was to be called the Register of Chemists and Druggists. 
By S. 10 of the principal Act the Registrar is required to erase the 
names of all registered persons who arc proved to have died or who 
may be presumed to have died. 
Au Members, VI. All such Persons as shall at the Time of the 

the &Jcie*^ at the passing of this Act be Members, Associates, Apprentices, 
entftiedtobe'* ^ OT Students of the said Pharmaceutical Society of 
registe . Gttat Britain^ according to the Terms of the said 

Charter of Incorporation, shall be registered as Phar- 
maceutical Chemists, Assistants, and Apprentices or 
Students respectively. 
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The Pharmacy Act, 1852. 
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Right to hi Registered : — In Reg. v. Pharmaceutical Society ^ <*> it 
was held that all persons who had become qualified for admission as 
members of the Pharmaceutical Society, according to its Charter 
and Byelaws, were entitled to be placed upon the Register of 
pharmaceutical chemists, although they had not been examined 
under the provisions of the Act. 

VII. The Registrar to be appointed under or by ^•^l^'^***^ *** 
virtue of this Act shall be bound, on the Application of EvidM^^in ** *°^ 
any Person paying One Shilling, to certify under his ^^1^^*^^^^^ 
Hand whether or no any Person whose Name and 

Address shall be furnished to him appears in the said 
Register or is a Member of the Pharmaceutical Society 
of Great Britain or not; and the Certificate of such 
Registrar, signed by the said Registrar, and counter- 
signed by the President or Two Members of the 
Council of the said Society, shall, in the Absence of 
Evidence to the contrary, be sufficient Evidence of the 
Pacts therein stated up to the Date of the said 
Certificate. 

Register as Evidence of Registration: — By this section the 
Registrar's certificate, signed by him and countersigned by the 
President or two members of the Council, is sufficient evidence of 
the registration or non -registration of a chemist. This method of 
proof however proved to be not always convenient, and now by 
S. 13 of the Pharmacy Act, 1868, a printed copy of the annual 
register is evidence in all courts and before all justices of the peace 
and others of the registration or non-registration of a chemist. 

VIII. All such Persons as shall from Time to Persons appointed 

under Charter or 

Time be appointed under or in pursuance of the said JJ^^Jo^o'nduct'* 
Charter of Incorporation or the Byelaws thereof, or Examinations. 
under this Act, shall be and the same are hereby 
declared to be fit and proper Persons to conduct all 
such Examinations as are provided for or contemplated 
by this Act, and shall respectively have full Power and 
Authority and are hereby authorized and empowered to 
exsunine all Persons who shall present themselves for 
Examination under the Provisions of this Act in their 
Knowledge of the Latin Language, in Botany, in 

(1) 24 L. J.Q.B. 177 ; 1 Jur. (N.S.) 698 ; 8 W.R. 485. 
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Materia Medica, and in Pharmaceutical and General 
Chemistry, and such other Subjects as may from Time 
to Time be determined by any Byelaw; provided 
always, that such Examinations shall not include the 
Theory and Practice of Medicine, Surgery, or Mid- 
wifery ; and the said Examiners are hereby empowered 
Examiners to *^ grant or refuse to such Persons, as in their Discretion 
grant Certificates, ^ay Seem fit. Certificates of competent Skill and 
Knowledge and Qualification to exercise the Business 
or Calling of Pharmaceutical Chemists, or, as the Case 
may require, to be engaged or employed as Students, 
Apprentices, or Assistants respectively. 

Examiners: — The examiners must now by S. 6 of the Pharmacy 
Act, 1868, be approved by the Privy Council. Their appointment 
and the approval by the Privy Council is not to extend to more 
than five years. 

Examination : — By the same section the examination may be 
varied by any byelaw made by the Pharmaceutical Council in 
accordance with the Pharmacy Acts. 

a **?fited*fo? *^ '^' ^"^ *^ enable the said Society to provide 

Scotland. for the Examination in Scotland of such Students, 

Apprentices, or Assistants in Scotland as may desire to 
be examined there, it shall be lawful for the Council of 
the Society, and they are hereby required, to appoint 
such fit and proper persons in Scotland, to meet in 
Edinburgh or Glasgow, or such other Place or Places as 
the Council may think desirable, and to conduct there 
all such Examinations as are provided for and con- 
templated by this Act, with such and the like Powers 
and Authorities in respect thereof as are herein conferred, 
and to grant to the Persons to be so examined such and 
the like Certificates as are herein -before specified and 
referred to, or to refuse the same ; and all the Provisions 
of this Act shall be equally applicable to the Examiners, 
Examinations, and Parties examined in Scotland as to 
the Examiners, Examinations, and Parties examined in 
England, 
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X. Every such Person who shall have been ^t'!j^"edcl5rtt*^* 
examined by the Persons appointed as aforesaid, and J^^egls* er^^ *^ 
shall have obtained a Certificate of Qualification from Persons registered 

, .... .... . A * t r% ' *^ Pharmaceutical 

them, shall be entitled to be registered by the Registrar chemistseiigibieto 
according to the Provisions of this Act, upon Payment Eligibility of 
of such Fee or Fees as shall be fixed by the Byelaws; r^^slltinf."*!^"^ 
and every such Person duly registered as a Pharma- 
ceutical Chemist shall be eligible to be elected as a 
Member of the said Society; and every such Person duly 
registered as a Student or Apprentice to a Pharmaceutical 
Chemist shall be eligible for Admission into the said 
Society, according to the Byelaws thereof. 

Effect of Registration: — Registration as a pharmaceutical chemist 
does not of itself entail membership of the Pharmaceutical Society. 
As Crowder, /., pointed out in Reg, v. Pharmaceutical Society, (J> 
although all members must be pharmaceutical chemists, all 
pharmaceutical chemists are not necessarily members. By this 
section every person duly qualified is entitled to be registered as a 
pharmaceutical chemist without becoming a member of the Society. 
And by S. 3 of the Pharmacy Act Amendment Act, 1898 <2) every 
person registered as a chemist and druggist is eligible to be elected 
a " member " of the Society, according to its byelaws. 

By S. 2 of the Pharmacy Act Amendment Act, 1898, every 
person duly registered as an "apprentice or student** and who 
under the provisions of S. 10 of the principal Act has been admitted 
to and remains in the Society as a " student,'* must be registered as 
a " student-associate.*' And every person so registered is eligible to 
be elected a "student-associate" of the Society according to its bye- 
laws. Membership of the Society is thus confined to two classes : — 
members and student-associates. 

XI. That no Person who is a Member of the Exceptions. 
Medical Profession, or who is practising under Right of 

a Degree of any University, or under a Diploma or 
Licence of a Medical or Surgical Corporate Body, shall 
be entitled to be registered under this Act ; and if any 
registered Pharmaceutical Chemist shall obtain such 
Diploma or Licence, his Name shall not be retained on 
the said Register during the Time that he is engaged in 
Practice as aforesaid. 

(1) Sup. p. 7. (2) 61 and 62 Vict. c. 25. 
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Persons not duly 
registered shall not 
assume or use 
Name or Title of 
Pharmaceutical 
Chemist, or any 
Name. Title, or 
Sign implying the 
same. 



Penalty on Persons 
offending. 



Penalties, how 
recoverable in 
England and 
Wales: 



In Scotland. 



XII. From and after the passing of this Act, it 
shall not be lawful for any Person, not being duly 
registered as a Pharmaceutical Chemist according to 
the Provisions of this Act, to assume or use the Title of 
Pharmaceutical Chemist or Pharmaceutist in any Part 
of Gnat Britain, or to assume, use, or exhibit any Name, 
Title, or Sign implying that he is registered under this 
Act, or that he is a Member of the said Society ; and if 
any Person, not being duly registered under this Act, 
shall assume or use the Title of Pharmaceutical Chemist 
or Pharmaceutist, or shall use, assume, or exhibit any 
Name, Title, or Sign implying that he is a Person 
registered under this Act, or that he is a Member of the 
said Society, every such Person shall be liable to a 
Penalty of Five Pounds; and such Penalty may be 
recovered by the Registrar to be appointed under this 
Act, in the Name and by the Authority of the Council of 
the said Society, in manner following ; (that is to say,) 

In England or Walts, by Plaint under the provisions 
of any Act in force for the more easy Recovery 
of Small Debts and Demands: (i> 

In Scotland, by Action of the Court of Session in 
ordinary Form, or by summary Action before 
the Sheriff of the County, or in the Royal 
Burghs before the Magistrates of the Burghs 
where the Offence may be committed or the 
Offender resides, who, upon Proof of the 
Offence or Offences either by Confession of the 
Party offending or by the Oath or Affirmation 
of One or more credible Witnesses, shall 
convict the Offender, and find him liable in the 
Penalty or Penalties aforesaid, as also in 
Expenses ; and it shall be lawful for the Sheriff 
or Magistrate, in pronouncing such Judgment 
for the Penalty or Penalties and Costs, to 
insert in such Judgment a Warrant, in the 

(1) See now the County Court Acts. 51 and 52 Vict. c. 43. s. 56 (1888) 
and 8 Bdw. VII. c. 42. s. 8 (1908). 
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event of such Penalty or Penalties and Costs 
not being paid, to levy and recover the Amount 
of the same by Poinding : 

Provided always, that it shall be lawful to the Sheriff 
or Magistrate, in the event of his dismissing the Action 
and assoilzieing the Defender, to find the Complainer 
liable in Expenses ; and any Judgment ^ to be pro- 
nounced by the Sheriff or Magistrate in such summary 
Application shall be final and conclusive, and not subject 
to Review, by Advocation, Suspension, Reduction, or 
otherwise. 

XIII. Provided always. That no Action or other ^'JJ^*JS^"J°' 
Proceedings for any Offence under this Act shall be Penalties. &c. 
brought after the Expiration of Six Months from the 
Commission of such Offence ; and in every such Action 

or Proceeding the Party who shall prevail shall recover 
his full Costs of Suit or of such other Proceedings. 

XIV. All and every Sums and Sum of Money AppUcationof 
which shall arise from any Conviction and Recovery of 
Penalties for Offences incurred under this Act shall be 

paid as the Commissioners of Her Majesty's Treasury 
shall direct. 

XV. If any Registrar under this Act shall wilfully R|*|stc?'Jte**',}iit^ 
make or cause to be made any Falsification in any of a Misdemeanor. 
Matters relating to any Register or Certificate aforesaid, 

every such Offender shall be deemed guilty of a 
Misdemeanor. 

XVI. If any Person shall wilfully procure by any Any Person wilfully 

«. .. ..». ^.« .. procurinjf false 

false or fraudulent Means a Certificate purportmg to be certificate guilty of 

^ .o *. T^ • . « « . A ... a Misdemeanor. 

a Certificate of Registration under this Act, or shall 
fraudulently exhibit a Certificate purporting to be a 
Certificate of Membership of the Pharmaceutical Society, 
every such Person so offending shall be adjudged guilty 
of a Misdemeanor. 
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CHAPTER 111. 

The Phammacy Acts 
1868, 1869, & 1898. 

An Act to regulate the Sale of Poisons, 
and alter and amend the Pharmaoy 
Act, 1852. 

[3Ut July 1868] 

WHEREAS it is expedient for the safety of the 
Public Persons keeping open Shop for the 
retailing, dispensing, or compounding of 
Poisons, and Persons known as Chemists and Druggists, 
should possess a competent practical Knowledge of their 
business, and to that End that from and after the Day 
herein named all Persons not already engaged in such 
Business should, before commencing such Business, be 
duly examined as to their practical Knowledge, and that 
a Register should be kept as herein provided, and also 
15 & 16 Vict. c. 56. that the Act passed in the Fifteenth and Sixteenth 
Years of the Reign of Her present Majesty, intituled 
An Act for regulating the Qualifications of Pharmaceutical 
Chemists, herein-after described as the Pharmacy Act, 
should be amended : 

The Preamble is repealed by The Statute Law 
Revision Act, 1893, 56 Vict. c. 14. 

Persons selling or I, From and after the Thirty-first Day of December 

compounding ^^— ^— i««^— ^-^-^i-^^^— ^^Jta«i^^««ii^^^ii^^»^i^^B^^ 

Poisons, or Qnc thousand eight hundred and sixty-eight it shall be 

assuming the Title ^ ^ & 

DrSggiTtfto be unlawful for any Person to sell or keep open Shop for 

qualified. retailing, dispensing, or compounding Poisons, or to 

assume or use the Title "Chemist and Druggist,'* or 
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Chemist or Druggist, or Pharmacist, or Dispensing 
Chemist or Druggist, in any part of Great Britain^ unless 
such Person shall be a Pharmaceutical Chemist, or a 
Chemist and Druggist within the Meaning of this Act, 
and be registered under this Act, and conform to such 
Regulations as to the keeping, dispensing, and selling of 
such Poisons as may from Time to Time be prescribed 
by the Pharmaceutical Society with the Consent of the 
Privy Council. 

The words underlined are repealed by the Statute 
Law Revision Act, 1893. 

Person: — In the Pharmaceutical Society v. The London and 
Provincial Supply Association Limited <*> an attempt was made 
to construe the word " person *' as a corporation. The Association 
consisted of some persons who had been registered under The 
Companies Acts 1862-67, and carried on the general business of 
supply stores. The chief proprietor, one William Mackness, was 
the holder of 564 shares, the holdings of shares by some other 
persons being only of a nominal amount. Among these small 
shareholders was Mr. Henry Edward Longmore. He was himself 
a duly registered pharmaceutical chemist, but he appeared also to 
be a salaried servant of the Association, and his special business 
was that of superintending the sale of chemicals which were among 
the articles sold at the stores. 

Certain articles consisting of poisons were purchased at the 
stores, and in respect of this sale an action was brought against the 
Association for the infringement of sections 1, 15 and 17. The 
learned judge of the Bloomsbury County Court decided that the 
Association as such was not liable, and that the sale having been 
in fact conducted by a duly registered pharmaceutical chemist, 
the action was not maintainable. On appeal the Divisional Court 
overruled this decision and entered judgment for the Society. This 
decision was reversed by the Court of Appeal, and it was finally 
determined by the House of Lords that the word " person ** in 
sections 1 and 15 did not apply so as to make this incorporated 
company liable to the penalty. 

(1) 5 App. Cr8« 867 (1880); 49 L.J.Q,B. 786; 48 L.T.R. 889 1 38 W.R. 967. 
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The principle was accepted that if a statute provides that no 
person shall do a particular act except on a particular condition, it 
is, prima facie, natural and reasonable (unless there be something 
in the context or in the manifest object of the statute or in the nature 
of the subject-matter to exclude the construction) to understand the 
legislature as intending such persons as by the use of proper means, 
may be able to fulfil the conditions, and not those who, though called 
" persons** in law, have no capacity to do so at any time, by any means, 
or under any circumstances whatsoever. But the actual seller, 
dispenser, or compounder must be a qualified person. " The act of 
selling,** said Lord Selborne, "the act of compounding and every 
other definite and particular act mentioned in the 1st section, and in 
the sections by which penalties are imposed, are struck at, whether 
the person who does them is a principal to whom the business 
belongs, or any one whom he employs to carry on the business. The 
words 'keep open shop' may perhaps not be so; upon these words 
I will make an observation presently. But that the word ' sell * is, and 
that the word * compound * also is, seems to me clear from that very 
clause in the 17th section which I have just read, that *for the purposes 
of this section the person on whose behalf any sale is made by any 
apprentice or servant shall be deemed to be the seller.' That if 
it does not necessarily mean, beyond all doubt naturally implies, 
that this is a special construction for the purpose of that particular 
section, and that it is not extended to sales generally when 
mentioned in other sections of the Act." 

** I will add that regard to the mischief which, beyond all 
controversy, this Act was intended to prevent, leads necessarily to 
this same conclusion, namely, that he who sells, whether he be 
master or servant, whether he be principal or a person to whom the 
conduct and management of sales is obligated, is struck at by the 
15th section ; because otherwise a very wide door would be opened 
to the evils which the Act was intended to guard against. If it 
were otherwise, nothing more would be necessary, according to the 
appellants' own argument, than that the business should belong to 
a person who does not himself carry it on, but who is qualified 
under the Act ; and he might be at liberty to employ in the manage- 
ment of his business persons not qualified, by whom the actual sales 
would be conducted, and then the public would be exposed to all the 
dangers which the Act was passed to prevent. The statute, there- 
fore, to be effectual, must strike at the particular acts of those who 
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actually conduct the sales, who actually compound the medicines, 
and it does strike at those acts. No doubt the words " keep open 
shop ** may extend to something more, and comprehend a person 
who keeps an open shop for the sale of poisons, &c., although he 
may not with his own hands do the business of selling or com- 
pounding medicines ; one who is only the master or proprietor of 
the business, if he be indeed a " person," within the proper con- 
struction of the words of the Act. But to say that the construction 
of the word " person *' must be enlarged in order to prevent a 
corporation from " keeping open shop for retailing poisons," to say 
that this is necessary for the objects of the Act, appears to me to 
be really begging the question. ** Keeping Shop " is prohibited, not 
as a thing apart, but as a thing involving the particular acts of sale 
and compounding, &c., within the shop. If a corporation, though 
it may keep open shop, cannot itself do these particular acts other- 
wise than by the agency of persons who come within the Act, if the 
particular mischief from which the public would suffer from the sale 
of things which ought not to be sold, and in a manner in which 
they ought not to be sold, is sufficiently guarded against by the 
prohibition of such sales, and by the conditions to which they are 
made subject, the Act seems to be strong enough for its purpose, 
whether a corporation, in whose name and for whose profit the shop 
is kept open, is included or not." ^i) 

This decision was followed in the Scotch case of Gray v. 
Brembridgi (2) in 1887. In this case the appellants Gray and the 
other shareholders in ** The Leith Depot Limited " had been con- 
victed of contravening the provisions of sections 1 and 15 by carrying 
on the business of chemists and druggists, being all unqualified 
persons. 

In following the judgment in the House of Lords in the 
Pharmaceutical Society v. The London and Provincial Supply Associ- 
ation^ the Lord Justice Clerk said, "The Act is a very defective 
Act, and the state of facts disclosed in this case is simply not 
provided for. The draughtsman of this statute, whoever he was, 
had not taken into account that some of the acts provided against 
in this statute might be acts authorised and employed by persons 
who could not acquire the statutory qualification and who could carry 

(1) For full judgment see Appendix. (2) 1 White's Rep. 445. 
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on such businesses as are there dealt with through the agency of 
others who are qualified ; and that is the origin of all the difficulty 
here. It was a category that should have been provided for ; and a 
reasonable provision would have been that if a business was carried on 
by persons who were not themselves capable of acquiring the qualification 
or not expected to acquire it, it should be sufficient that they carried on 
the business and kept open shop solely by persons who had acquired the 
requisite qualification. That was what was required, but there is no 
provision of that kind in the Statute, and the commonsense view of 
the case could only, therefore, be reached by inference.* 
I do not think it applies in any of its parts to a partnership. 
It seems to me that that is the result of the judgment of the House 
of Lords, and that no liability could be inferred under the penalty 
clauses of this Statute against the shareholders of this corporation. 
I think that is the necessary result of the limitation of the word 
* person ' which the judgment of the House of Lords has imposed." 

Lord Young, in arriving at the same conclusion, said : *' It is 
a matter of considerable importance, no doubt — of first-rate 
importance to the public, — that drugs and chemicals should only 
be dispensed by qualified persons. I am very doubtful whether any 
special legislation is necessary to that end, or whether the ordinary 
competition in that as in other trades would not secure all that the 
public desires ; but assuming that a qualification ought to be exacted 
by the legislature from those who compound or sell drugs, / should 
be disposed to go no further than is manifestly necessary to that end, by 
construction of Statutes or otherwise, and carefully avoid putting any 
restraint upon the trade. The public are interested in having such 
drugs or chemicals as they require at reasonable prices, and it is a 
matter of common knowledge that most extravagant prices are 
exacted and from very poor people who have occasion to go to 
ordinary chemists' shops for the drugs which are prescribed to 

them There is no grudging of the payment made for 

professional skill ; but when the payment for skill is extended to 
matters of that sort, [i,e, merely putting two ingredients together] 
the public are interested in companies, even joint stock companies 
or associations, taking the sale of drugs into their business, these 
companies being careful that that part of their business is conducted by 
only qualified people. And I suppose this corporation introduced the 
sale of such articles into their business for that reason ; and con- 
ducting that part of the business by means of duly qualified people, 
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they were able to supply the public upon much more reasonable 

terms The real purpose and object of the Statute is 

the safety of, the public. The Trades Union interest is not one 
which I would look upon very favourably. The public interest is 
entirely protected by the provision that if this business is carried on 
in any shop the drugs shall be compounded and dispensed and 
everything in which the safety of the public or the interest of the 
public is concerned, shall be done by duly qualified persons. There 
may be a difficulty or there might have been a difficulty in regard 
to the prosecution under this Statute of an assistant dispensing or 
compounding drugs who is not duly qualified, but the language of 
the noble and learned lords in the case cited points to the prosecu- 
tion of such an assistant under the Statute. In that way the public 
interest and safety which the Statute had in view are entirely 
attended to and preserved. I therefore agree with your lordships, 
and, as I have already stated, I am very glad that we have an oppor- 
tunity of expressing this view of the law, which I think is one 
beneficial to the public and quite consistent with the public safety." <i) 

Trade Name : — In November, 1906, the President of the Royal 
College of Surgeons of England, at the instigation of the President 
of the Pharmaceutical Society, wrote to the President of the Privy 
Council stating the strong view of the Council of the College as to 
the expediency and injustice of allowing companies and corporate 
bodies to assume professional titles, which, when used by individuals, 
imply training and examination. He further urged that the provision 
in the Poisons and Pharmacy Bill was likely to expose the public to 
considerable risk, and that if the principle therein contained became 
law, a precedent would be set which might seriously affect the status 
of surgeons and others who in the interests of the public are required 
by law to possess personal qualifications. In his reply the President 
of the Privy Council pointed out that the mere confirmation of the 
right which companies have been declared by law to possess, could 
not constitute a precedent applicable or likely to prove detrimental 
to the status of duly recognised professional bodies. In his opinion 
the decision of the House of Lords in Pharmaceutical Society v. The 
London and Provincial Supply Association Limited, <2) was not in effect 
to permit companies to use a professional designation, but rather to 
affirm that "chemist" and "druggist" are properly trade descriptions, 
while the titles "pharmaceutical chemist," "pharmaceutist," or 
" pharmacist," retained a quasi-professional character. 
(1) Inf. p. n. (8) Sup. p. 17. 
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It will be observed that throughout the principal Act, the calling 
of a chemist is always referred to as "the business of a chemist and 
druggist." 

In the Apothecaries Act of 1815 <>> the practice of 
Apothecaries is referred to as the " Art, Mystery, or Faculty of 
Apothecaries," thus placing it in the category of professions. On 
the other hand S. 28 of the same Act refers to the "Trade or 
Business of a Chemist and Druggist, in the buying, preparing, 
compounding, dispensing and vending drugs, medicines and 
medicinable compounds wholesale and retail," showing clearly that 
at this date and prior thereto, the practice of a chemist and druggist 
was regarded as a trade, and not as an art or profession. 

So also the Medical Act, 1858, refers to the occupation, trade, 
or business of Chemists and Druggists. ^^^ 

Liability of Corporation : — It is quite clear that a corporation 
carrying on the business of a chemist is liable in a civil action for 
damages for acts committed by their servants within the scope of 
their employment, and within the scope of the corporate powers, 
and resulting in injury to its customers.^^) 

There must be something in the nature of actual neglect or 
default. It would be contrary to well established principle to say 
that a person should be liable to a penalty without any neglect or 
default on his part. And where the corporation or its directors or 
manager are aware that illegal acts are being committed by its 
servants within the scope of the corporate powers and within the 
scope of the servants' employment, suck corporation will be guilty 
of connivance or implied ratification.^^) 

But where the acts of the servant are of a criminal nature, or 
quasi-criminal nature, the liability of the directors is not so wide. 
The directors of a corporation, and in the case of a one-man 
company, the seven subscribers are responsible for such acts where 

(1) 55 Geo. 3. c. 194. (2) 21 and 22 Vict. c. 90. s. 55. 

(3) Bielby v. Lewis & Burrows, reported in Chemist S- Druggist, Vol. LXII. 76. Jan. 1908. 

(4) Dickenson v. Fletcher. L.R. 9. C.P. 1 (1873). 
Hardcastle v. Bielby (1892) 2 Q.B. 709. 
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these have been expressly or impliedly authorised by them. Thus 
where the directors of a corporation carrying on the business of a 
chemist engaged an assistant whom they knew not to be a qualified 
person to dispense poisons, they would be criminally responsible for 
any acts committed by him in contravention of the Pharmacy Acts. 
But where they had engaged a qualified person as assistant to carry 
on the business under the Pharmacy Acts, and such person without 
their authority, express or implied, contravened the provisions of the 
Acts, the directors would not be liable. 

In his judgment in the Pharmaceutical Society v, London and 
Provincial Supply Association ^*) Lord Blackburn said, " I quite agree 
that a corporation cannot, in one sense, commit a crime ; a 
corporation cannot be imprisoned, if imprisonment be the sentence 
for the crime ; a corporation cannot be hanged or put to death, if 
that be the punishment for the crime ; and so in those senses a 
corporation cannot commit a crime. But a corporation may be fined, 
and a corporation may pay damages. .... I quite agree that 
a body corporate may keep an open shop and no mischief is done, if 
for the purpose of conducting the sale of drugs they keep qualified 
assistants, and if those qualified persons perform or superintend the 
sale. There I see no harm that can arise .... I hold 
distinctly that there can be no sale, whether a corporation be the 
ultimate vendor or not, unless a " person " — meaning a natural 
person — manages the sale, and that natural person, if unqualified, 
would in my mind, clearly become liable to the penalty under the 
Act, and although I am not so clear about this, I feel strongly 
inclined to think that if a corporation or anybody else caused an 
unqualified person to conduct sales, if it could be brought home to them 
and shewn that they did deliberately cause a person who was 
unqualified to conduct sales, they would be liable to this penalty under 
section 15 because qui facit per alium facit per se, I do not, however, 
say that as a certain thing, but I think it necessary to say that, 
because in the argument it was repeatedly assumed that if a "person ** 
was here to be construed a natural person, a corporation was out of 
this Act altogether, whicl^ is not at all my ratio decidendi.'' 

(l)5Am>.CM.atp.M9. 
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" I take it therefore to be clear,*' said Bowen, I./., in Reg, v. Tyler^^^ 
"that, in the ordinary case of a duty imposed by statute if the 
breach of the statute is a disobedience to the law punishable in the 
case of a private person by indictment, the offending corporation 
cannot escape from the consequences which would follow in the case 
of an individual by shewing that they are a corporation, this seems 
to me to be common sense and good law." 

By the general principles of the criminal law," said Channel!,/., 
in Pearksy Gamston S* Lee Ltd.^ v. Ward, <2) « if a matter is made a 
criminal offence, it is essential that there should be something in 
the nature of mens rea, and therefore in ordinary cases a corporation 
cannot be guilty of a criminal offence, nor can a master be liable 
criminally for an offence committed by his servant. But there are 
exceptions to this rule in the case of quasi-criminal offences, as 
they may be termed, that is to say, where certain acts are forbidden 
by law under a penalty, possibly even under a personal penalty, 
such as imprisonment, at any rate in default of a fine ; and the 
reason for this is that the Legislature has thought it so important 
to prevent this particular act from being committed, that it 
absolutely forbids it to be done, and if it is done the offender is 
liable to a penalty whether he had any mens rea or not, and whether 
or not he intended to commit a breach of the law. Where the act 
is of this character, then the master, who, in fact, has done the 
forbidden thing through his servant is responsible, and is liable to a 
penalty. There is no reason why he should not be, because the 
very object of the legislature was to forbid the thing absolutely. 
It seems to me that exactly the same principle applies in the case 
of a corporation. If it does the act which is forbidden it is 
liable .... Applying this to S. 6 of the Sale of Pood and 
Drugs Act, 1875, I think the matter is quite clear, for it has been 
decided in at least two cases that there is an absolute prohibition of 
the particular sale mentioned in the action, and, consequently 
there is no reason why the action should not apply to a corporation. 
In other words, the word * person' in S. 6 includes a corporation* 
because no contrary intention appears." 

(1) [1891] 2 Q.B. at p. 504. U) [1902] 2 K.B. 1. 
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These views were adopted by Judge Owen in the Pharmaceutical 
Society v. Games Evans Limited. ^^^ This was an action against a 
limited company trading as chemists to recover under S. 15 a 
penalty for the sale of a liniment containing opium in a bottle not 
rendered distinguishable by touch from ordinary medicine bottles, 
and without having afHxed to the bottle a notice that its contents 
were not to be taken intems^Uy. It was admitted on behsdf of the 
defendant company that the company had sold this poison in a 
bottle not in the form and colour so prescribed, and without the 
proper label being affixed to it, and that in doing so a breach of the 
provisions of S. 15 had been committed. The company was what is 
known as a one-man company, of which one Games Evans was the 
largest shareholder, managing director, and manager of the 
business. It was stated by Evans that at the time of the sale, the 
company had in its employ a duly qualified, certified and registered 
chemist named Lewis, and that sdthough Evans took the order for 
the sale, the sale was made by Lewis ; that Lewis filled the bottle, 
which was supplied by the company, an ordinary white glass 
medicine bottle, but did not affix to it the proper label. 

^ " In this case,** said his Honour, " the penalty is claimed not 

' for selling poison by an unqualified person in the employment of the 

J company, but for selling poison which was not put into a proper 

I bottle upon which the proper label was affixed, and there is not, 

' I think, any evidence which brings it home to the defendant company 

and shows that the company deliberately caused any person to 

commit the acts complained of. In my opinion the case in the 

House of Lords governs this case, and the action fails.'* 

His Honour intimated that if this action had been brought in 
another form, it would probably have succeeded. 

In the Pharmaceutical Society v. A. W. Gamage Limited <2) the 
defendant company was convicted under S. 17 for selling mercuric 
sulpho-cyanide in the form of '* serpent's eggs " without a poison 
label. The defence was that these eggs had been sold for many 
years by shopkeepers, and the defendant company was not aware 
that they contained anything poisonous. 

(1) Reported in The PharttutceuHcal Journal, Vol. XX. 345. March 1905. 
(2( Reported in Pharmac^uHoal Journal, Vol. XXIV. (4) 178. Feb. 1907. 
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In the Pharmaceutical Society v. Boots Cash Chemists (Southern) 
Ltd., <i> the defendant company was convicted and fined the full 
penalty under S. 17 for having sold strychnine, contained in 
Baston's Syrup tabloids, and before delivering them to the purchaser 
had failed to obtain his signature to be entered in the poisons book 
according to Schedule P in the Act. For the defence it was 
submitted that it was the custom of the trade to sell this particular 
kind of tabloid with a similar label on it, across the counter without 
obtaining signatures for it. 

It will be observed that in both these cases the defendant 
companies were rightly convicted because they had expressly or 
impliedly authorised practices which were in fact contraventions of 
the Act. 

In Boots Cash Chemists v. R. A. Robinson ^2) the defendant, 
late President of the Pharmaceutical Society, and trading as 
W. Walter Maiden, and as Maiden and Co., was convicted of selling 
these same tabloids — Baston's Syrup Tabloids — without complying 
with the provisions of the Act, viz., (1) without making or causing an 
entry to be made in the poisons-book, (2) with selling to a person 
unknown to the seller and not introduced by any person known to 
the seller, and (3) with selling a poison in a bottle which was not 
labelled with the name and address of the seller of the poison. 

By the Interpretation Act, 1899, S. 2, Sub-S. 1, it was enacted 
that " In the construction of every enactment relating to an offence 
punishable on indictment or on summary conviction, whether 
contained in an Act passed before or after the commencement of 
this Act, the expression * person,* shall, unless the contrary 
intention appears, include a body corporate.** Whatever therefore 
may be the opinion as to the liability of a corporation under 
sections 1 and 15, there can be no question as to its liability under 
S. 17. 

Sell or Keep open Shop: — ^Thcre is nothing to prevent any person 
from selling or keeping open shop for the sale of drugs, provided 
such person does not retail, dispense, or compound Poisons, or use 

(1) Reported in The Chemist and Druggist, Vol. LXXI. 338. Aug. 1907. 

(2) ReportMl in The Chemist and Druggist, Vol. LXXI. 496. Sep. 1907. 



Digitized by LjOOQIC 



Digitized by 



Google 



Digitized by 



Google 



Section I. 
23 

any of the titles mentioned in the section. Drugs containing an 
infinitesimal quantity of Poison do not come within the meaning of 
Poisons in this section. (See notes to section 15.) 

Regulations as to keepings dispensings and selling of poisons : — ^The 
following Regulations have been framed by the Pharmaceutical 
Society, and having been approved by the Privy Council, in 
January, 1899, with the exception of " Liquid Disinfectants" in 
clause 3, which were approved July, 1902, now constitute part of 
section 1 of the principal Act. 

1. That in the keeping of poisons^ each bottle, vessel, box 
or package containing a poison be labelled with the name of 
the article, and also with some distinctive mark indicating 
that it contains poison. 

2. Also that in the keeping of poisons, each poison be kept 
on one or other of the following systems, viz. :— 

(a). In a bottle or vessel tied over, capped, locked, or 
otherwise secured in a manner different from that in which 
bottles or vessels containing ordinary articles are secured in 
the same warehouse, shop, or dispensary : or 

(b). In a bottle or vessel rendered distinguishable by 
touch from the bottles or vessels in which ordinary articles are 
kept in the same warehouse, shop, or dispensary : or 

(c). In a bottle, vessel, box or package kept in a room or 
cupboard set apart for dangerous articles. 

3. That in the dispensing and selling of poisons, all 
liniments, embrocations, lotions, and liquid disinfectants 
containing poison be sent out in bottles rendered distinguish- 
able by touch from ordinary medicine bottles, and that there 
also be affixed to each such bottle (in addition to the name of 
the article and to any particular instructions for its use) a 
label giving notice that the contents of the bottle are not to be 
taken internally. ^'^ 

(1) London Oantiie, 81 st Jsmuary. 1899. and July 4th. 1902. 
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Actionable and criminal negligena : — It is impossible to define 
. criminal or culpable negligence, and the distinction between it and 
actionable negligence can only be drawn by means of illustrations 
from decided cases. In Reg, v. Noakes, <>> tried in 1866, the 
prisoner was a chemist and druggist, and the deceased (for whose 
death the prisoner was indicted) had dealt with him for drugs, and 
had been accustomed for many years to send to him for aconite as 
a liniment. The prisoner was in the habit of using bottles of a 
particular make and colour to contain poison ; but on this occasion 
the deceased had sent his own bottles. He had been ordered to 
take thirty drops of henbane, and also to use aconite as a liniment, 
and he had sent two bottles to the prisoner, one for the henbane 
and the other for the aconite. The bottle for the henbane (both 
bottles being of the ordinary kind) bore a label with the word 
" henbane," and also in smaller letters the words " thirty drops at 
a time." The prisoner himself filled the bottles, and through 
some oversight put the aconite into the henbane , bottle. The 
deceased took a dose of it, and it proved almost instantly fatal with 
symptoms of poisoning by aconite. In advising the jury to acquit 
the prisoner, Erie, C. /., said they ought not to convict on a charge 
of felony unless there was such a degree of complete negligence as 
the law meant by the word felonious. ** No doubt there ought to 
be due care and caution in the dispensing of deadly drugs, but 
this was a case of a chemist put out of his ordinary course by the 
customer sending bottles of his own. And though no doubt there 
was negligence in not observing the label on the bottle, on the 
other hand it was the case of a customer who had for years been 
sending for aconite and only rarely for henbane. Without saying 
that there might not be evidence of negligence in a civil action, he 
did not think that there was sufficient to support a conviction in a 
criminal case." 

The prisoner was acquitted. The real ground of this opinion 
would appear to be that a man may commit a culpable mistake 
without being guilty of criminal negligence, that is to say, culpable 
negligence is not felonious unless it be so gross as to be reckless. 
It is quite clear that a cause of action for civil damages lay in this 
case, and the defence of contributory negligence could scarcely 
have been successfully maintained by the prisoner since the 



(1) 4 P and P. 920. 
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deceased had carefully sent bottles properly labelled, and a 
poisonous substance had been put into the bottle marked for 
something else. But ignorance of the nature of a deadly drug 
affords no excuse. " There must," said Blackburn, /., in Reg, v. 
Chamberlain (>) ^* be competent knowledge and care in dealing with a 
dangerous drug, and if the man either was ignorant of the nature 
of the drug he used, or was guilty of gross want of care in its use, 
there would be criminal culpability. In the one case there would 
be culpable rashness in using so dangerous a drug in ignorance of 
its operations ; in the other case there would be culpable want of 
care or culpable carelessness in the use of the drug ; and in either 
case that would be culpable and criminal negligence, which would 
justify a conviction." Culpable negligence could not be defined. 
" All the directions he could give them was that if the prisoner 
administered the arsenic without knowing or taking the pains to 
find out what its effect would be, or if knowing this he gave it to the 
patient to be used, without giving her adequate directions as to its 
use, there would, in either view of the case, be culpable negligence, 
and the prisoner ought to be convicted." 

In Reg. V. Spencer <2) the prisoner, a duly qualified medical man, 
was indicted fpr the manslaughter of a patient to whom he had 
sent a bottle of medicine of which she took a dose and died within 
the hour. The prisoner, who said it was only a tonic, took a dose 
himself and was shortly afterwards seized with vomiting and 
convulsions. Upon analysis of the viscera of the deceased a large 
quantity of strychnia was found. The bottle of medicine contained 
about thirty grains of the same poison. There was no evidence to 
show how or where the prisoner kept his drugs, or how the 
strychnia got into the bottle. 

In his charge to the jury, Willes, /., said that there being no 
evidence of intention, there were three modes in which the strychnia 
might have been administered : " First, through gross negligence on 
the part of the prisoner. He might have kept his ordinary drugs 
and poisons in such a way that he could not tell which he was 
using. That might have been so, but it was not sufBcient that it 
might have been so; the prosecution were bound to show that 
it must have been so. Secondly, the poison might have been 
administered by mistake, but a blunder alone would not render the 

(1) 10 Cox C.C. 4S6 (ISn). (2) 10 Cox C.C. 525 (1867) 
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prisoner criminally responsible Thirdly, it was possible 

that the strychnia got into that bottle through the accident of 
someone else; if so, the accident was most lamentable, but it 
would be still more lamentable that the prisoner should be held 
criminally responsible for it." The prisoner was acquitted. 

In H.M. Advocate v. Armitage, (>> the prisoner, a qualified 
chemist and druggist of good standing and experience, was indicted 
for the culpable homicide of a customer who had sent for liquorice 
powder, instead of which the prisoner sent nux vomica. The powder 
contained 120 grains of strychnine, and it was not disputed that the 
deceased died from the effects of the poison from taking the powder 
supplied. It appeared that in the prisoner's shop the bottle 
containing nux vomica had no particular place on the shelves, and 
frequently stood next to the bottle containing liquorice powder. 
The bottles were also similar, with a difference in the label, and in 
the gas-light the two powders were very much alike. The nux 
vomica dispensed on this occasion, from its light colour, resembled 
liquorice powder more than usual. It was stated to be the custom 
in Edinburgh to keep nux vomica apart from medicinal substances 
to prevent a mistake happening such as had occurred here. 

In charging the jury. Lord Adam said : " If there was an 
excusable mistake there was no crime, but if there was culpable 
negligence the prisoner was liable. They were to consider whether 
the fact that in the hands of even a careful person like the 
prisoner the fact that this had occurred did not show that the 
practice of keeping bottles containing poisons mixed up with other 
medicinal bottles containing innocuous drugs like liquorice powder 
was not a dangerous practice, and whether the doing so on the whole 
circumstances did not constitute a breach of duty by the prisoner, 
for which he was responsible." The prisoner was acquitted. 

In H.M, Advocati v. Wood, (2) the prisoner, a chemist's 
unqualified assistant, was charged with culpable homicide by having, 
in compounding certain powders, used strychnia instead of exalgine 
as required by the prescription. The sale took place in the shop of 
a Mr. Anderson, who was present at the time, but attending another 
customer. There was not much light in the shop, as it was 
a dark morning. It was proved that bottles containing strychnia 
and exalgine respectively stood on the same shelf in a cupboard 

(1) 5 Coup. 675 (1885). (2) 4 Adam's Rep. 150 (1909). 
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reserved for dangerous drugs. In his charge to the jury, Lord 
M'Claren said : " A mistake is one thing, and criminal responsibility 
is another. At the same time it would be a very dangerous doctrine 
to lay down that a man who, by mistake, caused the death of 
another was free from all blame and from liability to punishment 
merely because he was able to say that he meant no harm, and only 
neglected all the precautions that experience has shown to be 
necessary in the handling of poisons. That is not the law of 
Scotland, and as I must lay it down for your guidance in this case, 
if the prisoner, without reading the label on the bottle, dispensed 
the wrong drug and so caused death, that amounts to the crime of 
culpable homicide, unless he can shew that some circumstance 
occurred which excuses him from criminal responsibility for his 
mistake. Prima facie^ to administer a poison instead of the 
prescribed drug, owing to failure to read the label, is criminal unless 
it is proved that for some sufficient reason the accused was not 
responsible for the failure to read the label; but it lies on the 
accused to bring forward and prove such circumstances absolving 
him from criminal responsibility. On carefully considering the facts 
proved in this case, I think it right to point out to you that there is 
in this case a circumstance calling for your consideration, and I shall 
ask you to consider whether it may not be sufficient to explain the 
mistake and perhaps even to absolve the prisoner from criminal 
responsibility. According to Mr. Anderson he on Saturday morning 
came into the shop at the moment when Wood was in the act of 
taking the materials for the prescription out of the cupboard, and 
Mr. Anderson told us that he said to the accused, " I will finish this 
prescription myself I" At that moment a customer entered the shop, 
and engaged Mr. Anderson's attention, and Wood was left to 
complete the prescription. Now it is just possible that Wood had 
begun reading the labels, but that when interrupted in the course of 
collecting the materials for the prescription, a momentary distur- 
bance of ideas occurred and caused Wood to take up the wrong bottle, 
or in some other way to mistake what he was doing. Perhaps if 
his master had not entered the shop and spoken to him at the critical 
moment he would have gone through his task in the ordinary course. 
You know how it may happen, if you are writing a letter and some 
one enters the room and speaks to you, that you may omit an 
important word or even write down one word for another owing to 
your attention being distracted by the interruption. Therefore 
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I think you would do well to consider whether the intervention of 
Mr. Anderson and his offer tp make up the prescription may not 
account for this otherwise pmccountable and very culpable mistake 
of substituting strychnia for exalgine, and thus causing the death of 
the patient. 

** The questions I wish to put to you on the facts, then, are : 
Did the accused take strychnia instead of exalgine from a bottle 
without reading the label and without excuse ? Secondly, did the 
interruption I have referred to cause and excuse the mistake of 
dispensing the wrong material ? I do not say anything as to the 
necessity of reading the label a second and third time. That is a 
very proper requirement whether the drug is poisonous or innocuous. 
It may make all the difference whether a patient gets the right drug 
or another, although both may be in themselves innocuous. That, 
however, is not the practical question here. In the present case, if 
the accused had read the label even once, it is inconceivable that he 
would have used a bottle labelled strychnia in making up these 
powders. The question for your consideration is whether there has 
been fault which would justify you in returning a verdict of culpable 
homicide." 

The jury returned a verdict of not guilty. 

This case is also valuable inasmuch as it appears to be the first 
case in which the regulations have come under the purview of the 
courts. In his evidence, Mr. Rutherford Hill, Pharmaceutical 
Chemist, said that the strychnine bottle was not tied over or 
distinguishable by touch. The cupboard when he saw it contained 
a lai^e number of drugs, many of them scheduled poisons. Prom 
what he saw of the cupboard, he judged that in accordance with 
custom, it was a cupboard set apart for dangerous articles, smd 
when he saw it, it complied with the regulations. Exalgine was 
recognised by the authorities as possessing powerful poisonous 
properties, and might properly be kept in the poison cupboard. 
He should expect a bottle containing strychnine to have on it a 
distinctive mark, but there was none, unless the word ** strychnine " 
could be said to indicate poison. 

Upon this point Lord M'Claren said he took this opportunity 
of expressing his regret that in the working of the regulations for 
dispensing poisons framed in terms of the Pharmacy Acts, it seemed 
to be the practice to allow medicines like exalgine, which sure only 
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dangerous when taken in considerable quantities, to be kept in the 
same compartment, smd put up in similar bottles with the more 
deadly drugs which are scheduled in the Pharmacy Acts as poisons. 
" I think/* said his lordship, *' this practice is regretable, but after 
considering the evidence of Mr. Rutherford Hill, the Secretsuy of 
the Pharmaceutical Council, I must conclude that the practice has 
the sanction of the body which he represents, and therefore I am 
unable to say that Mr. Anderson, the employer of the accused, was 
to blame for allowing exalgine to be placed in the same cupboard 
with strychnia and other deadly poisons. 1 cannot say that such 
practice is in accordance with my reading of the regulations, and 
I hope the attention of the Pharmaceutical Council will be called 
to this matter, and that they may see their way to direct that 
scheduled poisons should be kept in a compartment by themselves." 

II. The several Articles named or described in the sJbSXSutJ'U 
Schedule (A.) shall be deemed to be Poisons within the ^^f^i^^^ 
Meaning of the Act, and the Council of the Pharma- o'thisAct. 
ceutical Society of Great Britain (herein -after referred 

t^ as the Pharmaceutical Society) may from Time to 
Time, by Resolution, declare that any Article in such 
Resolution named ought to be deemed a Poison within 
the Meaning of this Act ; and thereupon the said Society 
shall submit the same for the Approval of the Privy 
Council, and if such Approval shall be given, then such 
Resolution and Approval shall be advertised in the 
London Gazette, and on the Expiration of One Month 
from such Advertisement the Article named in such 
Resolution shall be deemed to be a Poison within the 
Meaning of this Act. 

III. Chemists and Druggists within the Meaning chemists and 
of this Act shall consist of all Persons who at any Time Meami^ oTthis" 
before the passing of this Act have carried on in Great ^*' 
Britain the Business of a Chemist and Druggist, in the 

keeping of open Shop for the compounding of the 
Prescriptions of duly qualified Medical Practitioners, 
also of all Assistants and Associates who before the 
passing of this Act shall have been duly registered under 
or according to the Provisions of the Pharmacy Act, 
and also of all such Persons as may be duly registered 
under this Act. 
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Definition of Chemist and Druggist : — For the purposes of the Act 
three classes of persons were designated as ** Chemists" and 
" Druggists" by this section, m.-(l) All persons who prior to the Act 
had carried on the business of a chemist and druggist by the keeping 
of open shop for the compounding of the prescriptions of duly 
qualified medical practitioners. Of this class there are said to be 
still over one thousand carrying on business. (2) All associates and 
assistants who had been duly registered prior to the Act, under the 
provisions of the Pharmacy Act, 1852, and (3) All persons who may 
have been duly registered under the principal Act. 

It is unfortunate that the term "Chemist" and "Druggist" 
should have been introduced into the Act and should have included 
those persons who were registered under the Pharmacy Act, 1852, 
as Pharmaceutical Chemists and Pharmaceutical Assistants. Such 
persons are described in S. 8 as exercising the business or calling 
of Pharmaceutical Chemists. A Pharmaceutical Chemist might 
therefore have been defined as a person who compounded medicines 
of the British Pharmacopoeia according to its formularies, prescribed 
by others, and retailed such medicines to the public. A chemist or 
druggist within the meaning of the principal Act — for no distinction 
is made in the Act between these two distinct qualifications — must 
now be defined as a person who keeps and sells poisons according 
to the regulations made in pursuance of the principal Act, and who 
compounds medicines of the British Pharmacopoeia according to its 
formularies prescribed by others, and retails such medicines to the 
public. This classification is an abuse of language. Pharmaceutical 
Chemist or Pharmacist is the correct title of the class carrying on 
the business of compounding and dispensing medicines of the 
Pharmacopoeia. Chemist is the generic term for a large class of 
persons engaged in various branches of chemistry. We have for 
instance agricultural chemistry, analytical chemistry, applied 
chemistry, medical chemistry, metallurgical chemistry, organic 
chemistry, physiological chemistry, practical chemistry, theoretical 
chemistry, electro chemistry, and thermal chemistry, and yet the 
only persons legally entitled to the title of "Chemist" are the three 
classes who form a comparatively very small branch and that, one 
of the least educated, of chemistry. Thus because in popular 
language a dealer in drugs was termed a chemist, the term has by 
this section become restricted through loose drafting to a species. 
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The distinction between a chemist and an apothecaiy is that 
the latter may not only prepare and sell drugs prescribed by others, 
but may himself prescribe, prepare, and sell such drugs. Where an 
apothecary attended a patient, and made up and administered proper 
medicines to him, but without having a licence from the medical 
faculty or the direction of a physician or demanding or taking a fee 
for his advice, it was held that this did not amount to a practising 
of physic within the meaning of 14 and 15 Hen. 8. c. 5. <^^ 

Practising as an apothecary was defined by Williams, /., in 
Woodward v. Ball <2) as " The mixing up and preparing of medicines 
prescribed by a physician or other medical practitioner, who 
prescribes; or the mixing up and preparing of medicines prescribed 
by the party himself;*' a chemist or druggist must not therefore 
prescribe. The distinction between apothecaries and chemists said 
Wightman,/., in The Apothecarus* Company v. Greenough <») "Appeared 
to be that the apothecary might not only prepare, dispense and sell, 
but apply and administer medicines, that if a chemist not only sold 
but also applied and administered medicines in the ordinary course 
of attending patients, he practised as an apothecary." 

In delivering judgment in Davits v. Makuna, <<) Cotton, L./., said 
'* Dispensing, mixing medicines, giving medical advice, and attending 
the sick as medical adviser, must be considered as acting as an 
apothecary." If, therefore, a chemist prescribes medicines to his 
customers as well as makes it up and sells it, he renders himself 
liable to the penalty under the principal Act. In the case of The 
Apothecaries* Company v. Nottingham, <*) the defendant, a chemist 
was in the habit of giving advice and supplying medicines to his 
customers from behind the counter in cases of trifling ailments. In 
summing up to the jury, Bramwell, B,, said, " Possibly on one or two 
occasions a customer had gone to the shop and asked for medicine, 
and the defendant had said it was good for his complaint, that 
advising might be too trivial to be worth taking notice of by suing 
under this Act (i.e. 55 Geo. 8 c. 194, sec. 20) but here the defen- 
dant admits that he dispensed and at the same time advised medicine 
habitually." The jury found for the plaintiff company. 

Sections 4 and 5 are repealed by the Statute Law Revision 
Act, 1893, 56 Vict. c. 14. 

(1) Rose V. CoUe«e of Physicians, 5 Bro. P.C. 553 (1703.) See also 6 A 7 W. 3. c. 4. 

(2) 6 Car. ft P. 577 (1834). (4) 29 Ch. D. 606 (1885). 
(8) 1 Q.B. 798 (1841). (5) 34 L.T.R. 76 (1878). 
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VI. All such Persons as shall from Time to Time 
have been appointed to conduct Examinations under 
the Pharmacy Act shall be and are hereby declared to 
be Examiners for the purposes of this Act, and are 
hereby empowered and required to examine sdl such 
Persons as shall tender themselves for Examination 
under the Provisions of this Act; and every Person 
who* shall have been examined by such Examiners, 
and shsdl have obtained from them a Certificate of 
competent Skill and Knowledge and Qualification, shall 
be entitled to be registered as a Chemist and Druggist 
under this Act ; and the Examination aforesaid shall be 
such as is provided under the Pharmacy Act for the 
Purposes of a Qualification to be registered as Assistant 
under that Act, or as the same may be varied from 
Time to Time by any Byelaw to be made in accordance 
with the Pharmacy Act as amended by this Act; 
provided that no Person shall conduct any Examination 
for the Purposes of this Act until his Appointment 
has been approved by the Privy Council ; and such 
Appointment and Approval shall not in any Case be in 
force for more than Five Years; moreover, it shall be 
the Duty of the said Pharmaceutical Society to allow 
any Officer appointed by the said Privy Council to be 
present during the progress of any Examination held 
for the Purposes of this Act. 

VII. Upon every such Examination and Registra- 
tion as aforesaid such Pees shall be payable as shall 
from Time to Time be fixed and determined by any 
Byelaw to be made in accordance with the Pharmacy 
Act as amended by this Act, and shall be paid to the 
Treasurer of the said Society for the Purposes of the 
said Society. 

VIII. The Registrar appointed or to be appointed 
under or by virtue of the Pharmacy Act shall be 
Registrar for the Purposes of this Act. 

IX. The Council of the Pharmaceutical Society 
shall with all convenient Speed after the passing of this 
Act, and from Time to Time as Occasion may require, 
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make Orders or Regulations for regulating the Register 
to be kept under this Act as nearly as conveniently may 
be in accordance with the Form set forth in the 
Schedule (B.) to this Act or to the like Effect, and such 
Register shall be called the Register of Chemists and 
Druggists. 

The words underlined are repealed by the Statute Law 
Revision Act, 1893. 

X. It shall be the duty of the Registrar to make ^"S'akl aSdi^p 
and keep a correct Register, in accordance with the R««'8tcr. 
Provisions of this Act, of all Persons who shall be 
entitled to be registered under this Act, and to erase 
the Names of all registered Persons who shall have 
died, and from Time to Time to make the necessary 
Alterations in the Addresses of the Persons registered 
under this Act : to enable the Registrar duly to fulfil 
the Duties imposed upon him, it shall be lawful for the 
Registrar to write a Letter to any registered Person, 
addressed to him according to his Address on the 
Register, to inquire whether he has ceased to carry on 
Business or has changed his Residence, such Letter to 
be forwarded by Post as a Registered Letter, according 
to the Post Office Regulations for the Time being, and 
if no Answer shall be returned to such Letter within 
the Period of Six Months from the sending of the 
Letter, a Second, of similar Purport, shall be sent in 
like Manner, and if no Answer be given thereto within 
Three Months from the Date thereof it shall be lawful 
to erase the Name of such Person from the Register : 
Provided always, that the same may be restored by 
Direction of the Council of the Pharmaceutical Society 
should they think fit to make an Order to that Effect. 

XL Every Registrar of Deaths in Great Britain^ Notice •! Death of 
on receiving Notice of the Death of any Pharmaceutical chemist or 
Chemist or Chemist and Druggist, shall forthwith DrSggist^to be 
transmit by Post to the Registrar under the Pharmacy Regfltrars. 
Act a Certificate under his own Hand of such Death, 
with the Particulars of the Time and Place of Death, 
and on the Receipt of such Certificate the said 
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Registrar under the Pharmacy Act shall erase the 
Name of such deceased Pharmaceutical Chemist, or 
Chemist and Druggist, from the Register, and shall 
transmit to the said Registrar of Deaths the Cost of 
such Certificate and Transmission, and may charge the 
Cost thereof as an Bxpense of his Office. 

XII. No Name shall he entered in the Register, 
except of Persons authorized by this Act to be 
registered, nor unless the Registrar be satisfied by the 
proper Bvidence that the Person claiming is entitled to 
be registered; and any Appeal from the Decision of the 
Registrar may be decided by the Council of the 
Pharmaceutical Society ; and any Entry which shall be 
proved to the Satisfaction of such Council to have been 
fraudulently or incorrectly made may be erased from or 
amended in the Register by Order in Writing of such 
Council. 

XIII. The Registrar shall, in the Month of 
yanuary in every Year, cause to be printed, published, 
and sold a correct Register of the Names of all Phar- 
maceutical Chemists, and a correct Register of all 
Persons registered as Chemists and Druggists, and in 
such Registers respectively the Names shall be in 
Alphabetical Order according to the Surnames, with 
the respective Residences, in the Form set forth in 
Schedule (B.) to this Act, or to the like Effect of all 
Persons appearing on the Register of Pharmaceutical 
Chemists, and on the Register of Chemists and 
Druggists, on the Thirty-first Day of December last 
preceding, and such printed Registers shall be called 
"The Registers of Pharmaceutical Chemists and 
Chemists and Druggists," and a printed Copy of such 
Registers for the Time being, purporting to be so 
printed and published as aforesaid, or any Certificate 
under the Hand of the said Registrar, and counter- 
signed by the President or Two Members of the Council 
of the Pharmaceutical Society, shall be Evidence in all 
Courts, and before all Justices of the Peace and others, 
that the Persons therein specified are registered 
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according to the Provisions of the Pharmacy Act or of 
this Act, as the Case may be, and the Absence of the 
Name of any Person from such printed Register shall 
be Evidence, until the contrary shall be made to appear, 
that such Person is not registered according to the 
Provisions of the Pharmacy Act or of this Act. 

XIV. Any Registrar who shall wilfully make or ^^^^^^^^^ 
cause to be made any Falsification in any Matter '^^^^Sii**' ^^ 
relating to the said Registers, and any Person who shall fl^'^R**^^^^. 
wilfully procure or attempt to procure himself to be t»on. 
registered under the Pharmacy Act or under this Act, 

by making or producing or causing to be made or 
produced any false or fraudulent Representation or 
Declaration, either verbally or in Writing, and any 
Person aiding or assisting him therein, shall be deemed 
guilty of a Misdemeanor in England, and in Scotland of 
a Crime or Offence punishable by Fine or Imprison- 
ment, and shall on Conviction thereof be sentenced to 
be imprisoned for any Term not exceeding Twelve 
Months. 

XV. From and after the Thirty-first Day of Protection of 

'^ y Titles, and 

December One thousand eight hundred and sixty-eight ^**'^*p°"*S^ 
any Person who shall sell or keep an open Shop for the 
retailing, dispensing, or compounding Poisons, or who 
shall take, use, or exhibit the Name or Title of Chemist 
and Druggist, or Chemist or Druggist, not being a duly 
registered Pharmaceutical Chemist, or Chemist and 
Druggist, or who shall take, use, or exhibit the Name or 
Title Pharmaceutical Chemist, Pharmaceutist or Phar- 
macist, not being a Pharmaceutical Chemist, or shall 
fail to conform with any Regulation as to the keeping 
or selling of Poisons made in pursuance of this Act, or 
who shall compound any Medicines of the British 
Pharmacopeia except according to the Formularies of 
the said Pharmacopeia, shall for every such Offence be 
liable to pay a Penalty or Sum of Five Pounds, and the 
same may be used for, recovered, and dealt with in the 
Manner provided by the Pharmacy Act for the 
Recovery of Penalties under that Act ; but nothing in 
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this Act contained shall prevent any Person from being 
liable to any other Penalty, Damages, or Punishment 
to which he would have been subject if this Act had 
not passed. 

The words underlined are repealed by the Statute Law 
Revision Act, 1893. 

Sale of poison by unregistered persons : — ^This prohibition does 
not apply to an article containing an infinitesimal quantity of 
poison. In the Pharmaceutical Society v, Delve^ ^^^ the defendant was 
sued for keeping open shop for the retailing, dispensing, or com- 
pounding of poisons, to wit, a preparation of morphine called 
' Licoricine.' An analyst who analysed the poison said he found 
morphine, but did not estimate the actual quantity. He said " It 
was not a trace, it was more ; I was not instructed to take quantity ; 
it might be that the quantity is one-fiftieth of a grain per ounce, three- 
fiftieths of a grain in bottle. I am not prepared to say whether the 
taking of the whole of the contents of the bottle would do an adult 
any harm.*' 

The Society contended that the presence of any morphine 
whatsoever rendered defendant liable, but the County Court judge 
did not consider the evidence as to quantity sufficient to justify 
judgment for the plaintiffs. Upon appeal his decision was upheld. 

In the Pharmaceutical Society v. Piper, <2) the defendants, a 
firm of grocers, sold a bottle of a proprietary medicine called 
Chlorodyne in the ordinary course of their business. Evidence was 
given to show that a bottle of chlorodyne of that size contained one 
grain of morphine, the active principle of opium; that the one- 
hundredth part of a grain might kill an infant, and that eight-tenths 
had been known to kill a man. The dose to be taken by an adult, 
in accordance with the directions on the bottle, would contain from 
one-fortieth to three-fourths of a grain. Chlorodyne was admitted 
to be a useful medicine which had been largely sold for forty years. 
It was not, and never had been, protected by letters patent. 

The County Court judge decided that chlorodyne was a poison 
within the meaning of the Act. 

Upon appeal, Lawrence, /., in delivering judgment upon this 
point, said " As to what is meant by * poison,* our attention has been 



(1) (1894) 1 Q.3. 71; 63 L.J.Q.B. 360; 70 L.T.R. 139; 42 W.R. 192. 

(2) (1893) 1 Q.B. 686; 68 L.T.R. 490; 41 W.R. 447. 
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called to S. 17 as to the regulations to be observed by persons 
properly qualified to sell poisons, and although in one sense that 
section does not bear on the present case, it is useful as an 
illustration, and as shewing what the legislature meant when it used 
the word "poison" — (the learned judge read the section). The 
defendants contend that the expression '* article" means poison 
alone, a poison pure and simple, and ask us to say that the word 
has no application to a compound or medicine of which a poison 
is merely an ingredient. I was for some time impressed by that 
argument, but upon the whole I am of opinion that the Act is not to 
be construed in that restricted sense, and to be held to apply only 
to the sale of poisons pure and simple, though I do not feel sure 
that that was not the intention of the legislature. This view is 
strengthened by the language of the latter part of S. 17, which says 
that its provisions are not to apply to any article — that is any article 
being a poison — when forming part of the ingredients of a medicine 
dispensed by a person registered under the Act; that is to say, 
when there is the protection afforded to the public by the fact that 
the medicine is dispensed by a properly qualified person, the poison 
label and certain other formalities may be dispensed with. The 
conclusion which I should draw from the earlier part of the section 
is that if a medicine contains a poison it must be labelled as a 
poison, and the requirements of the section must be carried out by 
the seller in making the necessary entry under schedule F as to the 
name and quality of the poison sold, &c. It is contended that this 
could not be done in the case of a proprietary medicine if the seller 
did not know the amount of poison it contained, but that seems to 
be the very mischief at which the Act might be supposed to aim, 
and I should imagine one of the objects of the plaintiffs to be to find 
out what proprietary medicines contain poisons, and the quantity 
they contain. The observation, at any rate, does not apply to the 
case of chlorodyne, because it is known to contain poison, and the 
quantity of the poisbn is also known. The Act would, in my 
opinion, be sufiBcicntly complied with if the seller entered under the 
head of name and quantity of poison the number of bottles of 
chlorodyne sold. 

Of course every case can be so put as to appear ridiculous, and 
the case has been put to us of a medicine containing an infinitesimal 
quantity of poison, but it is obvious that, at any rate, no harm 
would be done by labelling such a medicine ** poison." There is 
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a point at which any medicine containing poison may become 
dangerous, and we ought not to fritter away the provisions of an 
Act of Parliament, the object of which is to protect the public 
and to prevent unqualified persons, who may have no scientific 
or chemical knowledge whatever, from retailing, dispensing, or com- 
pounding poisons.*' In agreeing with the learned judge, Collins, /., 
said ''The question is of considerable difficulty, nor do I feel 
perfectly sure that the conclusion at which I have arrived is the 
correct one. In this particular case I think the article in question, 
chlorodyne, is a poison within the meaning of the Act ; it contains 
among its ingredients more than one poison, namely, opium, or a 
preparation of opium and chloroform, both of which are included in 
the second part of the schedule ; and it was sold in a bottle con- 
taining sufficient morphine (which is the active principal of opium) 
to kill an adult if the whole contents were taken at once. In this 
particular case, therefore, I take it that the thing sold was in its 
entirety a poisonous thing ; that is, that a small quantity might kill 
the person taking it. I am also of opinion, for reasons that I shall 
give later on, that it is a compound into which a scheduled poison 
enters as an ingredient, and that it complies for that reason with 
the designation of a poison as dealt with by the Act. But though I 
am of this opinion with regard to this particular article, chlorodyne, 
I do not think it necessary to lay down a rule which would cover 
every case when a compound contains an infinitesimally small 
quantity of poison ; that question can be dealt with when it arises. 
Where there is a small quantity sold which is capable of poisoning 
an adult, is it a poison within the meaning of the Act ? I think it is." 

Open Shop for Retailing Pdisons : — In the Pharmaceutical Society 
V. Hornsey, <*> the defendant kept a shop for repairing clocks and 
watches, and, although unregistered as a chemist or druggist, 
retailed within the shop a substance containing corrosive sublimate 
which was held to be a deadly poison. The County Court judge 
held that as the defendant did not show upon the exterior of the 
shop that he sold poisons within the shop he did not come within 
the mischief of the section. Upon appeal it was held by the 
Divisional Court that the defendant used the shop for retailing 
poisons, and anyone was at liberty to enter, and had only to ask for 
the poison to be served with it. It was a place where poison might 
be purchased by the public. 

(l)lfT.L.R..4t8(18M). 
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Seller or Agent? — In the case of The Pharmaceutical Society 
V. White, <>> the County Court judge gave judgment for the 
defendant upon the ground that he was not the actual seller of the 
article in question — a preparation called " Weed Killer '* containing 
a large amount of arsenic — within the meaning of the Act. He 
found as facts that the defendant acted as agents only for the 
Boundary Chemical Company — the manufacturers of the Weed 
Killer — and was in the position merely of canvasser for orders, with 
authority only to receive money on their account. 

This decision was affirmed on appeal by a Divisional Court and 
by the Court of Appeal. The account of the transaction which was 
given by the defendant, and which was accepted as true by the 
County Court judge, was substantially as follows : — The defendant 
stated that he carried on the business of seedsman and florist; 
that Painter — a detective employed by the plaintiffs — came to his 
shop and asked whether he sold " Weed Killer," to which he replied 
that he took orders for it and sent them on to Liverpool to the firm 
for which he acted as agent ; that Painter then asked him whether 
he kept it in stock, to which he replied that he did not as the law 
did not allow him to do so ; that Painter then picked up a circular 
which was produced in evidence, containing an advertisement of the 
" Weed Killer," stating that it was solely prepared by the Boundary 
Chemical Company, Limited, Liverpool, for whom the defendant 
was agent, and he then said that was the stuff for which he took 
orders ; that he told Painter that he could either send the order on 
direct himself, or he, the defendant, could take it and send it on for him ; 
that Painter then asked him to send for two gallons for him, and the 
defendant thereupon took down his name arid address ; that Painter 
then asked whether he should pay for it, and the defendant said, he 
might if he liked, or he might send the money direct to the firm in 
Liverpool ; that Painter thereupon then paid for two gallons and 
the defendant's son made him out a receipt on a bill headed: 
" Bought of the Boundary Chemical Company, Limited, Liverpool," 
and signed, " received, J. H. White, agent." The defendant further 
gave evidence to the effect that he never kept the "Weed Killer" in 
stock ; that many of his customers asked him to get it for them ; 
that he used to deal with their orders in the same way as he had 
done in the present case ; and that the article was always sent to 
the customer direct from the company at Liverpool. The defendant 

<1) [1901J 1 K.C. 601. 
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was paid quarterly by the company a commission of 25 per cent, 
on the amount of the order sent by him to them and executed by 
them, and that he deducted that commission from the amount 
received by him in respect of the orders for the "Weed Killer" 
during each quarter. The "Weed Killer" ordered by Painter was 
sent to him direct by the Company from Liverpool. 

In delivering his judgment in the Court of Appeal, A. L. Smith, 
M,R,<, said that the result of the decision in the Pharmaceutical 
Society v. The London and Provincial Supply Association Limited^ <i> 
was that in order to be liable under the Act a person must be the 
actual seller of the poison. " I think," he said, " that the learned 
County Court judge had that case in his mind when he found that 
the defendant was not the seller of the "Weed Killer," but acted 
merely as an agent to canvass for orders for it. It seems to me 
that there was good evidence upon which the County Court judge 
was entitled to find as he did, and that being so we have no 
jurisdiction to interfere with his decision." 

In agreeing with this view, Collins, L./., said, however, " I 
think that the circumstances of the case come very near the point 
of constituting a sale by the defendant, but unless the facts give 
rise to an inference of law, obliging me to say that there was a 
contract of sale by the defendant, I am bound by the finding of the 
County Court judge." 

Romer, L./., also agreed, but declined to say what his view 
would have been if the defendant had entered into a contract of 
sale. "It appears to me, however," he said, "that it is not 
conclusively established by the evidence that any binding contract 
was effected by what took place between the defendant and Painter, 
and that the facts proved before the County Court judge are 
consistent with the view that the defendant only forwarded the 
order and the money to the company for them to deal with, the 
defendant getting a commission for so doing. I think that the 
County Court judge meant to find as a fact that this was so." 

It is clear from these dicta that if the defendant had kept the 
"Weed Killer*' in stock and had handed it over the counter, or 
agreed to deliver it to Painter, there would have been a bargain and 
sale and he would have been the actual seller within the meaning of 
the Act, even although he was in fact acting as agent to the 
Liverpool Company. So, too, if not keeping the article in stock, he 
had entered into an agreement to deliver it himself to Painter, and 
since he was an unqualified man he would have been liable to the 
penalties provided by the section. 

(1) App. Cat. 857. 
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Unregistered Assistant: — It was held in the Pharmaceutical 
Society v, Wheeldon, <>> that an unregistered assistant of a qualified 
chemist, who, in the absence of his master sells any poison 
or preparation containing poison is liable under this section, 
although he effects such sale on behalf of his master and his 
master is duly registered. In this case the defendant being left in 
sole charge of his employer's shop, sold on behalf of his employer, 
to a customer, a packet of Battle's Vermin Killer, which is a 
preparation containing strychnine. 

In delivering the judgment of the Divisional Court, Hawkins,/., 
said — " Nothing to our understanding can be clearer than 
that the object of the Act was beyond all other considerations to 
provide for the safety of the public^ and to guard as far as possible all 
members of the community from the disastrous consequences, so 
frequent in occurrence, arising from the sale of poisons by persons 
inadequately acquainted with their baneful properties, and the 
whole object of the Act would be frittered away, and the Act itself 
become a dead letter, were we to declare by our judgment that an 
unqualified assistant can lawfully and with impunity sell any of the 
poisons to which the Act applies, unless upon each occasion of such 
sale he acts under personal superintendence of a qualified employer, or 
of a qualified assistant to such employer. By such personal super- 
intendence, we mean not mere presence in the shop or room where 
the sale takes place, but actual personal superintendence, so that 
every individual sale shall be so guarded round by those precautions 
prescribed by the Act, that the safety of every member of the 
public may be provided for as far as the law can accomplish that 
object." The learned judge pointed with approval to the dictum of 
Lord Selborne in the Pharmaceutical Society v, London and 
Provincial Supply Association ^2) when he said ** He who sells whether 
he be master or servant, whether he be the principal, or a person 
to whom the conduct and management of sales is delegated, is 
struck at by the 15th section ; because otherwise a very wide door 
would be opened to the evils which the Act was intended to guard 
against." Further, as Mr. Justice Hawkins pointed out, if any 
mischief arose by reason of a master negligently leaving an 
unqualified assistant in charge of his poisons, the conviction of the 
assistant would not exonerate the master from his civil liability to 
the person injured, and, if death resulted from such negligence, and 
a jury found it to be of a criminally culpable character, the master 
would also be liable to a charge of manslaughter. 

(1)24Q.B.D.683(1890): 59L.J.Q.B.400; 62 L.T.R. 727. (2) 5 App. Cas. 857. 
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This decision was approved by the High Court of Justiciary in 
Scotland. In Tomlinson v. Brembridge <*> the appellant Tomlinson 
was an unqualified assistant to a qualified and registered medical 
practitioner, who was also a qualified and registered chemist and 
druggist. Tomlinson was prosecuted under the Summary Juris- 
diction (Scotland) Acts, 1864 and 1881, at the instance of Brembridge, 
Registrar of the Pharmaceutical Society, with the concurrence of 
the Prosecutor- Fiscal of Lanarkshire, for selling poisons contrary to 
the provisions of sections 1 and 15 of the Principal Act. The 
poisons were sold in the absence of the medical practitioner. 

The Lord Justice Clerk, in delivering his Judgment, said that 
he could find no grounds for holding that sections 1 and 15 did not 
strike at the person performing the act of sale. "The word * sell ' 
appears to me to be used as applying to the person doing the act of 
sale in a retail business, whoever may be the person or persons for 
whose behalf he acts. The words * or keep open shop for retailing, 
dispensing, or compounding' set forth an offence by itself, for 
which the penalty of this Act might be inflicted without proof of an 
actual sale. But that the word " sell " is intended to strike at 
the person who does the act of selling I have no doubt." 

In coming to the same conclusion, Lord Adam said " it appears 
to me that the prohibition to sell is of universal application, and 
applies to all persons, excepting only those persons who are duly 
qualified to sell poisons in terms of the Act. That the * person ' 
referred to in the 1st and 15th sections is not the person only on 
whose behalf the contract or sale is made, appears to me to be clear 
from the terms of the 17th section. That section declares that it 
shall be unlawful to sell poisons unless certain regulations therein 
specified are observed, and that any person selling poisons otherwise 
than is therein provided shall be liable to a penalty, and that • for 
the purposes of this section, the person on whose behalf any sale is 
made by any apprentice or servant shall be deemed to be the seller.* 
The inference appears to me to be irresistible, that in the other 
sections of the Act, the master of the apprentice or servant who, 
in fact, makes the sale of the poison is not to be deemed to be the 
seller; and if he is not to be deemed the seller, there is no other 
person to whom the Act can possibly apply, except the assistant, 
servant or apprentice who actually makes the sale.'* 

The appellant was held to have been rightly convicted.^) 

Name or Title of Chemist or Druggist : — An unqualified person 
is debarred from using or exhibiting not only any of the names or 
titles specified in the section, but any name or title suggesting or 

(1) 1 Adam's Rep. SOS (1894). (2) Inf. p. 80. 
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implying that the user is a qualified chemist within the meaning 
of the Act. Thus fines for breaches of this section have been 
imposed upon unqualified persons for keeping open shop and 
using the titles of "botanic chemist,'* ''analytical chemist/' 
"druggist," "wholesale druggist," "technical chemist," "export 
and shipping chemist," "shipping druggist," and "photographic 
chemist." The only reported English case bearing upon this point is 
that of the Royal College of Veterinary Surgeons v. Robinson, <*> where 
the defendant, a shoeing smith and unqualified under the Veterinary 
Surgeons' Act, 1881, <2) described his place of business as a 
"veterinary forge." It was held by Hawkins and Wills, //., that 
these words constituted a description stating that the defendant 
was specially qualified to practise a branch of veterinary surgery 
within the meaning of the Act. 

Two decisions upon the Pharmacy Act have, however, been 
obtained in Scotland, and have been reported. 

In Brembridge v. Hume,^^^ the defendant carried on business 
as a scientific instrument maker. He had a thorough knowledge of 
chemistry, but was not registered under the Pharmacy Acts. In a 
printed advertisement or price list he described himself as a 
"scientific instrument maker and technical chemist." He was 
charged with contravening Sections 1 and 15 by having taken and 
used the name of " chemist." 

In Brembridge v, Tumbull, <<> the defendant was a dealer in 
requisites used in photography, and had over his shop a sign 
designating him as a "photographic chemist." He was not a 
qualified chemist. Among the photographic requisites sold were 
certain poisons in Schedule A. In TurnbuU's trade circular it was 
intimated that such poisons were only sold in wholesale quantities. 
TurnbuU's assistants (all unqualified) were instructed by him only to 
sell these poisons to persons engaged in photography or to chemists, 
and on some occasions it appeared that other purchasers had been 
refused. A chemist, acting on the instructions of the Pharmaceutical 
Society, in TurnbuU's absence purchased certain photographic plates 
for 2/3 and also an ounce of corrosive sublimate, a scheduled poison, 
for 3d., the ordinary retail price. 

It was held that this use of the designation of " chemist " was 
an infringement of sections 1 and 15, and that the defendant kept 
an open shop for the retailing of poisons in contravention of sections 
1 and 15. It was further held that the sale in question was within 
the scope of the employment of the assistant and that consequently 
the defendant was responsible. 

(1) llWi} 1 Q.B. SB7. (2) 44 Md 45 Vict. c. 62. (8) 2 Adam*8 Rep. 24 (1886). <4) lb. 29. 
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Unqualified Partner : — ^Whcrc two men carried on business in 
their joint names as " shipping druggists," one being qualified and 
the other unqualified, the use of this title was held to be an 
offence within the section. Subsequently the unqualified partner 
sold his interest in the business to his former partner and remained 
in the business as assistsmt only, the trade being conducted under 
the old title. It was held in the Divisional Court by Mathew and 
Cave, //., that the assistant was liable to the penalty within the 
section for having permitted the use of his name coupled with the 
word "druggist."^*) 

Compound any medicines of the British Pharmacopoeia : — ^The 
person who actually compounds is the person aimed at by this 
section. "Who," asked Bramwell, LJ., in the Pharmaceutical 
Society v. London and Provincial Supply Association, <2) « would be 
liable under S. 15 for compounding medicines of the British 
Pharmacopoeia, otherwise than according to its formularies ? Surely 
the actual person compounding." 

British Pharmacopoeia ;— By the Medical Act of 1858 <»> the 
different branches of the medical profession were united under one 
governing body — " The General Council of Medical Education and 
Registration of the United Kingdom." To this body was assigned 
the duty of publishing and from time to time of republishing and 
amending, a book containing a list of medicines and compounds, 
and the manner of preparing them, together with the true weights 
and measures by which they are to be prepared and mixed, and 
containing such other matter and things relating thereto, as they 
should think fit, to be called The British Pharmacopoeia (^> 

By a subsequent Act of 1862 <5) the exclusive right of printing, 
publishing and selling The British Pharmacopoeia was vested in the 
General Council, and the similar Pharmacopoeias formally published 
by the Colleges of Physicians in England, Scotland and Ireland 
respectively were superseded. 

According to the Formularies of the British Pharmacopoeia : — 
Although the purchaser may not stipulate for an article to be 
prepared according to the formularies of the British Pharmacopoeia, 

(1) Pharmaceutical Society v. Wright (1882). Chemist and Druggist. Vol. XXIV.. 
p. 163; Pharmaceutical Journal, Vol. XII. (3), p. &S. 

(2) 5 Q.B.D. 810. (3) 21 and 22 Vict. c. 90 s. 3. (4) lb. s. 54. <5) 25 and 26 Vict. c. 91. 
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yet since all compounds must be prepared according to those 
formularies, and since the standard quantity of the British 
Pharmacopoeia is the only one recognised by the medical profession 
and by pharmacists generally, if the articles sold are not so 
compounded and not of such standard quantity, the seller is liable 
to be convicted within this section. 

In White v. Bywater, <'> upon a complaint under S. 6 of the 
Food and Drugs Acts, 1875,<2) for the sale of tincture of opium 
which was not of the "nature, substance, or quality" of the article 
demanded by the purchaser, it appeared that the drug which was 
sold as "tincture of opium" by the defendant was deficient in 
opium to the extent of one-third and in alcohol to the extent of 
nearly one-half as compared with the standard prescribed by the 
British Pharmacopoeia. 

It was held by a Divisional Court that the defendant was liable 
to be convicted although the purchaser had not specially asked for 
tincture of opium " prepared according to the recipe in the British 
Pharmacopoeia." 

"It was proved, or admitted," said Lord Coleridge, C./., "that 
the tincture of opium supplied by the defendant was not in 
accordance with the standard quality prescribed by the British 
Pharmacopoeia. I am, therefore, though somewhat reluctantly, 
bound to come to the conclusion that the defendant ought to have 
been convicted of the offence with which he was charged, and that 
the case must go back to the magistrate with our opinion to 
that effect." 

In agreeing, A. L. Smith, /., said: "The customer asks for 
'tincture of opium.' That must mean the article known in 
commerce as tincture of opium. The thing supplied to him was 
not tincture of opium of commerce, but an article of very inferior 
substance and quality. That being so, the defendant was guilty of 
the offence charged and ought to have been convicted." 

In Bcardsley v, Walton S» Co,, ^3) the defendant was convicted 
under S. 6 of the Food and Drugs Act ^^^ for the sale of camphorated 
oil which contained less than half the quantity of camphor proper 
to camphorated oil as described in the British Pharmacopoeia. 

(1) 19 Q.B.D. 582 (1887). (3) (1900) 2 Q.B. I. 

(a) 88 afi4 99 Vict. c. 88. (4) 88 and 99 Vict. c. 88. 
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Both these cases were followed in Dickens v. Rauderson,^^^ 
where the purchaser asked for "mercury ointment," but did not 
refer to the Pharmacopoeia. The defendant kept two preparations 
of mercury ointment, one prepared according to the formulary of 
the British Pharmacopoeia, the other of a diluted character 
containing only 12.5 per cent, of mercury instead of 48.5 per cent. 
The purchaser was supplied with the diluted preparation, which the 
defendant said was well known to and supplied by all retail chemists. 
The stronger preparation he only supplied upon the prescription of 
a medical practitioner. It was held by a Divisional Court that the 
defendant wsis rightly convicted of having sold a drug not being of 
the quality demanded by the purchaser. "The appellant," said 
Phillimore, /., "professed to sell mercurial or mercury ointment. 
Mercury ointment is a drug in the British Pharmacopoeia known by 
that name and having a certain fixed ratio of mercury to unguent. 
The defendant was asked for mercury ointment and should have 
sold the drug in the Pharmacopoeia ; or if he was going to do what 
he in fact did, namely, sell an ointment in which the mercury was 
about one-quarter strength, he should, if he may lawfully sell such 
a drug (see S. 15 of the Pharmacy Act, 1868), have explained that 
he was selling a weaker or diluted drug and have so named it. He 
acted under no sordid motives, but none the less he was in the 
habit of selling to his customers something which was not of the 
nature, substance, and quality which they must be taken to have 
demanded and which certainly the purchaser in this case demanded." 
The learned judge further found that the defendant had utterly 
failed to prove that there was any commercial standard for this 
article different from that of the Pharmacopoeia. Two commercial 
standards of such wide difference were in themselves unreasonable. 
It was also held that the fact of the ointment being a compounded 
drug did not make the sale of it any the less an offence within S. 6 
as well as within S. 7 of the Pood and Drugs Act. 

In Boots Cash Chemists v. Cowlings <^ the appellant company 
was summoned under S. 6 of the Food and Drugs Act, 1875, for 
selling liniment of soap, not of the nature, substance and quality of 
the article demanded by the purchaser. Upon analysis it appeared 
that the drug was compounded of methylated spirit instead of with 
rectified spirit as given in the formulae in the British Pharmacopoeia. 

<1) (1M1) 1 K.B. 487, W 67 J.P. 195 (1906). 
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Evidence was tendered by the appellant company to prove that 
there was a commercial standard for liniment of soap differing from 
that prescribed by the British Pharmacopoeia. 

This evidence was refused by the stipendiary magistrate on the 
ground that he was bound by the decision in Dickins v. Randerson. 
Upon appeal to the Divisional Court the case was sent back to the 
magistrate. " It was quite clear," said Lord Alvcrstone, C./., " that 
Phillimore, /., never meant to lay down in that case that nothing 
could be looked at except the British Pharmacopoeia. On the 
other hand if it were a sale of some drug recognised by a special 
name in the Pharmacdpoeia, a very strong prima facie case would be 
made out as to what the drug ought to contain. Any evidence 
therefore tendered to show that a commercial standard did exist 
difiFerent from that prescribed by the Pharmacopoeia ought to be 
received. To say that no evidence of this kind was admissible 
because of the decision in Dickins v, Randerson was in the opinion 
of the Court going too far.*' 

For every such offence : — ^The question has been raised whether 
the penalty is cumulative, or whether the statute contemplates an 
habitual course of conduct. Upon the analogy of Sec. 20 of the 
Apothecaries Act, 1815, it is clear that the penalty is not 
cumulative. This section provides that if any person ** shall act or 
practise as an apothecary," without having obtained the necessary 
certificate, "every person so offending shall for every such offence 
forfeit £20.'^ 

In The Apothecaries^ Co, v. jfones, <') the defendant had given 
advice and had prescribed and supplied medicine to three 
separate persons on different occasions on the same day, without a 
certificate. He was sued for three separate penalties. It was held 
by the Divisional Court that the words ** act or practise as an 
apothecary" were directed against an habitual or continuous course 
of conduct, and that the defendant was not guilty of a separate 
offence in attending each of the three persons, and was only liable 
to one penalty. "To practise a calling," said Hawkins, /., "does 
not mean to exercise it upon an isolated occasion, but to exercise it 
frequently, customarily, or habitually." 

(1) (1896) 1 Q.B.. 89 ; 07 L.T.R.. 687 ; 41 W.R., 287 ; 17 Cox C.C. S8B. 
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Recovery of Penalty: — For proceedings for the recovery of 
penalties under this section, see S. 12 of the Pharmacy Act, 1852, 
p. 10. By this section a penalty of £5 is provided for the breach 
of its provisions recoverable in the County Court. By S. 13, of the 
Act of 1852, no action can be brought after the period of six 
months has elapsed from the commission of the offence. By S. 14 
all penalties recovered must be paid as the Commissioners of the 
Treasury shall direct. It should be observed that proceedings under 
S. 15 can only be taken by the Pharmaceutical Society. For those 
proceedings no leave from the Attorney General or other officer is 
necessary. The successful party is entitled to his costs, which the 
court has no discretion to disallow. 

In England, under the Summary Jurisdiction Act, 1898, S. 35, <>> 
and the Summary Jurisdiction Act, 1886, Nos. 20 and 26, ^^^ and in 
Scotland by the Summary Procedure (Scotland) Act, 1864, S. 18, 
sub S. 6, <3) and the Summary Jurisdiction (Scotland) Act, 1881, 
S. 8, sub S. 1, <^) in default of payment of any penalty which is a 
civil debt, the person making default may be imprisoned. 

In Gardner v, Brembridge, ^*) it was held that imprisonment 
might be adjudged unless it was expressly excluded by the 
Pharmacy Acts. 
Reserving Rights XVI. Nothing hcrcin-before contained shall 

of certain Persons. ^ 

extend to or interfere with the Business of any legally 
qualified Apothecary or of any Member of the Royal 
College of Veterinary Surgeons of Great Britain, nor 
with the making or dealing in Patent Medicines, nor 
with the Business of wholesale Dealers in supplying 
Poisons in the ordinary Course of wholesale Dealing ; 
and upon the Decease of any Pharmaceutical Chemist 
or Chemist and Druggist actually in Business at the 
Time of his Death it shall be lawful for any Executor, 
Administrator, or Trustee of the Estate of such 
Pharmaceutical Chemist or Chemist and Druggist to 
continue such Business if and so long only as such 
Business shall be bond fide conducted by a duly qualified 
Assistant, and a duly qualified Assistant within the 
Meaning of this Clause shall be a Pharmaceutical 
Chemist or a Chemist and Druggist registered by the 



(1) 42 & 48 Vict. c. 49. (2) 44 & 45 Vict. c. 24. 



(S) 27 & 28 Vict. c. 58. (4) 44 & 45 Vict. c. SB. 

(5) 8 Adam's Rep. 800 (1001). 
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Registrar under the Pharmacy Act or this Act: Provided 
always, that Registration under this Act shall not 
entitle any Person so registered to practise Medicine 
or Surgery, or any Branch of Medicine or Surgery. 

L$gally qualified Apothecary : — In order to practise as an 
apothecary a licence must be obtained from the Society of 
Apothecaries, London. This Society was incorporated by a royal 
charter of James I in 1618, and is now governed by the 
Apothecaries Act, 1815 <*>, and the Apothecaries Act Amendment 
Act, 1874 <2), By the former Act examinations are held by the 
Societies, and certificates granted to apothecaries and their 
assistants, and penalties are provided in the case of those 
practising as apothecaries, or their assistants, without being 
certificated. 

Legally qualified Medical Practitioner : — To the list of excepted 
persons, legally qualified medical practitioners, registered as such 
before the Act, are added by the Pharmacy Act Amendment Act, 
1869 »). By the Medical Act, 1858 <*) a person was only entitled to 
practice medicine or surgery, or medicine and surgery, according to 
his qualification or qualifications, and to demand and recover 
reasonable charges for professional aid, advice and visits, and the 
cost of any medicines or other medical or surgical appliances 
rendered or supplied by him to his patients. ^*) He could only 
practise and recover according to his qualification, and therefore 
in a medical case, unless he were registered as an apothecary or 
a physician, he could not practise medicine or recover his charges 
for medicines supplied. (*> 

But by sect. 6 of the Medical Act, 1886 <') any medical 
practitioner registered under the Medical Acts is entitled to practise 
medicine, and to recover in due course of law in respect of such 
practice any expenses, charges in respect of medicaments or other 
appliances, or any fees to which he may be entitled. 

By sect. 1 of the Pharmacy Act Amendment Act, 1869, the 
preceding sections of the Act do not apply to persons registered as 
legally qualified medical practitioners after the Act, who, in order 
to obtain diplomas for the purpose of such registration have passed 
an examination in pharmacy. <•) 

(1) 55 G. S, c. 194. (5) lb sec. 81. 

(2) 87 and 88 Vict. c. 84. (f) See Leman v. Fletcher. L. R. 8 Q.B. 819 (18V8). 
(8) 82 and 88 Vict. c. 117. (7) 49 and SO Vict. c. 48. 
(4> 21 and 22 Vict. c. 90. (8) See p. eg. 



(5) lb I 
(f ) See 
(7) 49 I 

I p. «. 
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Veterinary Surgeons : — Members of the Royal College of 
Veterinary Surgeons of Great Britain are exempt from the pro- 
visions of the preceding sections, and by sect. 1 of the Pharmacy 
Act Amendment Act, 1869 ^*> such members or the holders of 
certificates in veterinary surgery from the Highland and Agricultural 
Society of Scotland, may dispense medicines for animals under 
their care. 

Patent Medicines : — It was held in the Pharmaceutical Society 
V. Piper & Co.j <2) that the expression ".patent medicine *' in this 
section means a medicine protected by letters patent under the 
Great Seal and not a proprietary medicine. 

"The legislature," said Collins, /., "was dealing with the 
safety of the public in the dispensing of poisonous drugs, and 
insisted on such things being only dealt with by competent persons, 
making however an exception in favour of patent medicines. The 
onus lies on the person who says that the term " patent medicine " 
means something other than patent medicines in the strict sense of 
shewing why other medicines should be brought within this 
exception, and the only reason suggested is that it would be 
manifestly unjust to include proprietary medicines in the provisions 
of the Act. In my opinion, no satisfactory case has been made in 
favour of sweeping the very large class of proprietary medicines 
into the immunity extended to patent medicines, the object of 
the Act being for the safety of the public to ensure that compounds 
into which a scheduled poison enters — for that is now my view of 
the Act — shall only be dispensed by persons having a technical 
knowledge of their properties. Can there be anything more 
dangerous than to allow a medicine which is called a proprietary 
medicine, but which may contain poison to any amount, to be sold 
or compounded by any unskilled person who chooses to compound 
or sell it ? Such a person intending to put in a grain might put in 
a drachm, and then the very mischief and danger would be open to 
the public which the Act was framed to meet. That mischief does 
not exist in the case of patent medicines, for any one can find out 
the exact ingredients used in them, but the case is altogether 
different with those which are merely the subject of some proprietary 
right." 

(1) See p. 68. (2) (1898) 1 Q.B. 686. 
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Moreover, as the learned judge subsequently pointed out, if 
there were a demand for any particular proprietary medicine, and 
it were worth the chemists' while to sell it, the latter could easily 
ascertain by analysis the quantity of poison or deleterious 
ingredient which it contained, and this having been once ascertained, 
the chemist would experience no difficulty in complying with the 
requirements of Sect. 17 by entering in his book the amount of the 
poisonous ingredient. 

This case was followed and approved by the Court of Appeal 
in the Pharmaceutical Society v. ArmsonM^ An action was brought 
to recover the penalty " incurred by the defendant in keeping open 
shop for retailing, dispensing, or compounding of poisons, to wit — 
morphine, or a preparation of opium, contained in and forming part 
of an article called •* Powell's Balsam of Aniseed," contrary to the 
provisions of the Pharmacy Act, 1868, Sec. 15." The defendant 
was a grocer, and not a registered chemist, and it was contended 
on his behalf, that the article sold by him was a proprietary one, 
which came within the meaning of patent medicines in S. 16, and 
was therefore exempt. 

"The reason for the exemption," said Kay, Z./., "seems to me 
very clear indeed. Where the medicine is properly speaking a 
patent medicine, — that is to say, where the exclusive right to make 
or sell it has been granted to some body by letters patent under 
the Great Seal, — the condition of the patent always is, that a 
specification should be lodged in the Patent Office, describing the 
whole of the ingredients, and the process of manufacture. Therefore, 
when people buy a patent medicine, they have the means of 
ascertaining what ingredients are contained in it, and that is one 
reason no doubt for the exemption. Another is this ; if a patent 
of that kind had been granted, it would have been rather hard to 
take away from the patentee that which he had been exercising as 
a right under the authority of the Great Seal, and prevent him from 
further making or selling, if he were not an authorised person, under 
the Act. For these reasons I think it is plain that in S. 16 the 
words " patent medicine " mean that which they express />nwa facie, 
medicine, — the maker or owner of which has obtained letters patent 
for it. The term does not extend and is not intended to extend to 
mere proprietary medicines, or to include a medicine like this, for 
which the owner or maker has not obtained any patent whatever. 

(1) [1894] 2 Q.B. 720. 
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'* When the legislation which has taken place before and since 
this Act of 1868, is looked at," said A. L. Smith, L./., **it is 
abundantly clear that the exception was of patent medicines only, 
and not of proprietary medicines. Looking at the statute of 
26 Geo. 3, c. 79, s. 4, and the next Act of 52 Geo. 3, c. 150, s. 2, 
both prior to this Act of 1868, there is a marked distinction between 
a patented medicine and a proprietary medicine — ^that is a medicine 
which is compounded of secret nostrums. When we come to the 
Act of 1868, the sole exception made relates to patent medicines, 
and a few years afterwards another Act relating to the sale of food 
and drugs was framed, in which an exception is where the food or 
drugs is a proprietary medicine, or one which is the subject of a 
patent in force. This clearly shows that there is a well recognised 
distinction between a proprietary medicine and a patent medicine. 
A doubt was raised whether there was such a thing as a patent 
medicine, but an answer was speedily given, a specification was 
handed up in which it was shewn that a patent was taken out 
for a medicine as late as 1892." 

Lapsed Patent : — It was held in the Pharmaceutical Society v. 
Fox <i) that a medicine for which the patent has lapsed is not within 
the exemptions of this section. In this case the defendant had sold 
a medicine called Kay's Compound Essence of Linseed, which was 
patented in 1873. In 1876 the patent lapsed in consequence of the 
fees not having been paid. In delivering judgment Wills, /., said — 
** A patent medicine means a medicine for which there is a patent, 
not one for which there has been a patent." 

Wholesale Dealers : — Although wholesale dealers in and manu- 
facturers of poisons are not within the mischief of this section, they 
are required to observe the provisions of S. 17. 

Carrying on the business of a deceased Chemist : — In order to 

continue the business of a deceased chemist, the latter must have 

been actually engaged in carrying on such business at the time of 

his death. In such event his executor, administrator, or trustee, 

may continue to carry on the business, provided that such business 

is conducted by a duly qualified assistant, i.e., by a pharmaceutical 

chemist, or by a chemist and druggist within the meaning of the 

Act. 

(1) la L.T.R. 47] dm). 
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XVII. It shall be unlawful to sell any Poison, Rwhttiont to be 

•^ observed in the 

either by Wholesale or by Retail, unless the Box, saie of Poisons. 
Bottle, Vessel, Wrapper, or Cover in which such Poison 
is contained be distinctly labelled with the Name of the 
Article and the Word Poison, and with the Name and 
Address of the Seller of the Poison ; and it shall be un- 
lawful to sell any Poison of those which are in the First 
Part of Schedule (A.) to this Act, or may hereafter be 
added thereto under Section Two of this Act, to any 
Person unknown to the Seller, unless introduced by 
some Person known to the Seller ; and on every Sale of 
any such Article the Seller shall, before Delivery, make 
or cause to be made an Entry in a Book to be kept for 
that Purpose stating, in the Form set forth in Schedule 
(F.) to this Act, the Date of the Sale, the Name and 
Address of the Purchaser, the Name and Quantity of 
the Article sold, and the Purpose for which it is stated 
by the Purchaser to be required, to which Entry the 
Signature of the Purchaser and of the Person, if any, 
who introduced him shall be affixed ; and any Person 
seUing Poison otherwise than as herein provided shall, 
upon a summary Conviction before Two Justices of the 
Peace in England or the Sheriff in Scotland, be liable to 
a Penalty not exceeding Five Pounds for the First 
Offence, and to a Penalty not exceeding Ten Pounds for 
the Second or any subsequent Offence, and for the Pur- . t 
poses of this Section the Person on whose Behalf any ; 
Sale is made by any Apprentice or Servant shall be . 
deemed to be the Seller ; but the Provisions of this 
Section, which are solely applicable to Poisons in the 
First Part of the Schedule (A.) to this Act, or which re- 
quire that the Label shall contain the Name and Address 
of the Seller, shall not apply to Articles to be exported 
from Great Britain by wholesale Dealers, nor to Sales 
by wholesale to retail Dealers in the ordinary Course of 
wholesale Dealing, nor shall any of the Provisions of 
this Section apply to any Medicine supplied by a legally 
qualified Apothecary to his Patient, nor apply to any 
Article when forming Part of the Ingredients of any 
Medicine dispensed by a Person registered under this 
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Act ; provided such Medicine be labelled, in the Manner 
aforesaid, with the Name and Address of the Seller, and 
the Ingredients thereof be entered, with the Name of the 
Person to whom it is sold or delivered, in a Book to be 
kept by the Seller for that Purpose ; and nothing in this 
Act contained shall repeal or affect any of the Provisions 
of an Act of the Session holden in the Fourteenth and 
Fifteenth Years in the Reign of Her present Majesty, 
intituled An Act to regulate the Sale of Arsenic, 

Labelled with Name and Address of the Seller : — Where a person 
sells poisons on commission for another and the packets containing 
the poison were labelled only with the name and address of the 
registered chemist who had so supplied them, it was held in 
Templeman v, Tra^ord <') that the actual seller was the person 
whose name and address should have appeared on the label and that 
in its absence he was liable to a penalty under this section, which 
applies to the person keeping the shop or conducting the business 
in which the sale is made. 

The Actual Seller: — **It seems clear,** said Lopes, Z./., in 
Templeman v, Trafford^^ i}[i2X the word "seller** as used in this 
section means the person keeping or controlling the shop or 
place, or carrying on the business where the poison is sold. This 
construction is consistent with the policy of the Act, which is to 
protect the public against the sale of poisons by unqualified persons.** 
In this case the appellant entered in Friar Street, Oxford, over which 
no name was painted up and inter alia asked a woman, who was 
behind the counter, for a penn3rworth of red precipitate and was 
supplied by her with a packet of the same, for which the appellant 
paid the woman. The packet was not labelled with the name and 
address of the respondent, but was labelled with a label in print, thus: 
•*W. Paterson, Chemist & Druggist, 3 Cowley Road, Oxford.*' 
The appellant took the packet away, and upon analysis found it to 
contain red oxide of mercury. It was admitted that the respondent 
was the occupier of the shop in Friar Street, and that red oxide of 
mercury was an article which, by a resolution of the Pharmaceutical 
Society, duly perfected in accordance with S. 2 of the PharnMicy 
Act, 1868, had been declared to be a poison within the meaning of 
the Act. It was contended, however, that W. Paterson was a tenant of 

(1) 8 Q.B.D. S97 (1881). (2) 8 Q.B.D. 897 (1881). 

Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by 



Google 



Section XVII. 
55 

the respondent, who had only acted as servant to him, and who only 
sold Paterson's goods on commission. "Who is the seller?" asked 
Grove,/., in delivering judgment in this case. "No doubt difficult 
questions may arise on my construction of the word, but I am of 
opinion that in any case within Sec. 17 the 'seller' is the person 
who actually conducts the business of sale, although not necessarily 
the person by whose hand the sale is made. For instance, I do not 
think that the woman, who in the present case handed the packet 
over the counter was the * seller ' ; nor do I think that the chemist, 
Paterson, who supplied the poison to the respondent, and who lived 
some considerable distance away, can be regarded as the ' seller ' 
within the meaning of this section, because as he did not live or carry 
on business on the premises he could not possibly comply with the 
provisions of the statute. Particulars of the sale of certain poisons 
must be entered by the seller; but a person living at a distance 
could not enter them. If the judgment of the magistrates were 
right, a chemist living in one street might employ an unqualified 
person residing in another street as a commission agent to sell to the 
public. The object of the Act is the protection of the public, and the 
protection contemplated by Parliament is that the person who 
controls the sale of poisons shall be a duly qualified person, so that 
the public may have a remedy against him, and that he shall be 
responsible for the state of the poisons, preparations and labels, and 
for the shop, and have it conducted in his name. Here the chemist 
whose name is on the packet did not control the sale, he simply 
supplied the article to the respondent who sold it by retail. I think 
the word * seller * does not apply to a remote seller, but that the 
name and address on the label must be that of the person actually 
conducting the business of the sale." 

Sale to persons unknown to the seller: — What constitutes 
knowledge of the purchaser by the seller has not yet been authori- 
tatively determined. It would appear however that an intimate 
knowledge of the purchaser is not required, but only such knowledge 
as would enable the seller to identify the purchaser. Thus in a 
police prosecution at Manchester, July, 1887, the defendant had 
sold some vermin -killer to a woman with which she poisoned 
herself. The sale was entered in the poisons book, but was not 
witnessed, the defendant alleging that although he did not know the 
woman by name, he knew her as a customer. The summons was 
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dismissed, the stipendiary magistrate remarking that the onus was 
on the seller to show that the purchaser was not unknown to him. 

In a similar prosecution at Salford, February, 1889, for a 
similar offence, the summons was dismissed upon the ground that 
the onus was on the prosecution to prove strictly that the purchaser 
was unknown to the seller. 

Legally Qualifiid Medical Man : — The omission of medical men 
from the persons partially exempted from the provisions of this 
Section is made good by The Pharmacy Act Amendment Act, 1869. 
By S. 3, nothing contained in S. 17 of the principal Act shall apply 
to any medicine supplied by a legally qualified practitioner to his 
patient,, provided such medicine is distinctly labelled with the name 
and address of the seller and the ingredients thereof entered, with 
the name of the person to whom it is sold or delivered, in a book 
kept by the seller for that purpose. <i> 

Nor apply to any article when forming part of the ingredients of 
any nudicine dispensed by a person registered under this Act : — ^This 
Section after prescribing the precautions to be taken by chemists in 
the sale of the poisons mentioned in Schedule A, goes on to say 
that the provisions of the Section are not to apply to the supply of 
medicine by legally qualified apothecaries to their patients, nor to 
any article when forming part of the ingredients of any medicine 
dispensed by a person registered under the Act. 

"That exception,*' said Collins, /., in the Pharmaceutical 
Society V. Piper S' Co. <2) " shews that the legislature contemplated 
that but for its insertion in the Act, a medicine, one of the ingredi- 
ents of which was a scheduled poison, would be within the Act and 
would come within its prohibition. This seems a very strong 
argument to shew that the legislature did not intend to limit the 
operation of the Act either to a mere poison or to a preparation of a 
poison, in the sense of excluding every other compound or ingredient 
sold. This is not merely my own view, but it is the view expressed in 
Berry v. Henderson <3) ; in that case it was not a mere dictum, but 
was necessary to the occasion. There the thing sold was prussic 
acid mixed with rose water, and the seller, a registered chemist, was 
prosecuted under S. 17 ; it was suggested that some of the formali- 
ties prescribed by that Section had not been complied with ; but it 

(1) Sec p. 6B. (2) 11M63 1 Q.B. «K. (8) L.R. 5. Q.B. VB. 
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was conceded throughout the case that the mixture, which was very 
largely diluted and which was taken in its entirety — neither prussic 
acid nor a preparation of prussic acid — ^was a poison and the seller 
had been properly convicted unless he could bring himself within 
the exemption by shewing that the mixture was a medicine into 
which poison entered as an ingredient. The Court thought that, 
although there were only two things in the compound — prussic acid 
and rose water — ^that did not prevent prussic acid being only an 
ingredient ; and they further held that, having regard to the pur- 
poses to which it was to be applied, the compound might be described 
as a medicine and was therefore within the exemption. But to 
reach that conclusion it was necessary first to find that it fell 
within the general provision of the Act before the exemption could 
attach to it. In his judgment. Lush, /.says: — *I am of opinion 
that the appellant has brought himself within the provfso in S. 17. 
The first part of the section — the enacting part — applies to the sale 
of poisons, and amongst the poisons enumerated is prussic acid. 
I observe that the schedule seems to treat all the poisons as sold in 
their simple state, or in some form of preparation alone, and it does 
not appear to contemplate any of them being mixed up with other 
ingredients — it applies to them pure and simple. But taking the 
general sweeping words of the enactment alone, they would have 
prohibited any medical man, perhaps, from dispensing a prescription 
that contained a poison. In order to obviate that, the proviso is 
inserted, which says that none of the provisions of the Section shall 
apply to any medicine supplied by a legally qualified apothecary to 
his patient, nor apply to any article when forming part of the 
ingredients of any medicine dispensed by a person registered under 
this Act." The view of that learned judge, therefore, seems to have 
been that the Act applied to the sale of a compound which was made 
up lit part of a scheduled poison, and it seems to have been necessary 
to his decision that he should entertain that view ; it is a distinct 
authority for the proposition I am now laying down. When that 
proposition is once established the question of whether there is more 
or less of a scheduled poison in the compound is not one that has 
any logical bearing on the question until we arrive at the principle 
de minimis non curat lex.** The learned judge also dealt with the 
meaning to be attached to the word * Article.' " It is said, and I 
think rightly, that the word 'article' in the latter part of the 
Section, in the proviso, means the poisonous element only and not 
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the whole compound ; the words are • nor apply to any article when 
forming part of the ingredients of any medicine dispensed by a 
person registered under the Act.' But if the use of the word 
* article ' in the earlier part of the section obliges a chemist to enter 
the quantity of the poison sold — ^that is, if • article ' bears the same 
meaning in both parts of the section — he cannot, it is contended, in 
the case of a proprietary medicine such as chlorodyne, comply with 
the requirements of the section, for he does not know the exact 
amount of poison contained in the medicine, and therefore cannot 
enter in his book the quantity of the scheduled poison that he is 
selling but only the quantity of the compound. I do not think it is 
necessary to place the same meaning on the word * article ' in both 
branches of the section, although I am averse to putting different 
meanings on the same word in the same section. There seems, 
however, to be a certain laxity in the way in which the word is used 
by the legislature in the first part of the section, and it may fairly 
be construed to mean the thing sold, if and when that thing, in the 
opinion of the Court, comes under the designation * poison.' For the 
reasons I have given, chlorodyne does, in my judgment, on the whole 
come under this designation, although it does not consist exclusively of 
a scheduled poison and cannot properly be described as a preparation 
of one ; and having once arrived at the conclusion that the thing 
sold may be properly designated as a poison, I feel no difficulty in 
holding that the obligation upon the chemist selling it to put down 
the quantity of the poison sold would be satisfied by entering the 
quantity of the particular compound — in this case it might be the 
bottle of chlorodyne — and that it would not be necessary to put 
down the quantity of scheduled poison contained therein." 

Poison for the Destruction of Vermin: — In 1869 the Pharma- 
ceutical Society, in pursuance of S. 2 of the Act, and with the 
approval of the Privy Council, declared by resolution inter alia that 
every compound containing any poison within the meaning of the 
Act, when sold for the destruction of vermin, ought to be deemed a 
poison within the Act. The resolution further declared that certain 
other preparations containing specified poisons, ought to be deemed 
poisons within the first part of Schedule A to the Act, but said 
nothing as to the position of compounds for the destruction of vermin. 

In Brown v. Leggett <') Brown, the appellant, was convicted of 
selling veratrine, a poison, without having complied with the 

(1) (1006) 1 K.B. an. 
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provisions of S. 17 applicable to the sale of poisons within Part 1 of 
Schedule A. Veratrine is a poisonous vegetable alkaloid, and there- 
fore a poison within Part 1 of Schedule A. It was held by a 
Divisional Court that the conviction was wrong. The Pharma- 
ceutical Society had power under S. 2, to declare that a compound 
containing a poison mentioned in Part 1 of Schedule A, ought to be 
deemed a poison within Part 2 of Schedule A, and that the article 
sold by the appellant was a poison within Part 2. 

Penalties : — Breaches of the provisions contained in this section 
relating to the sale of poisons are punishable upon summary 
conviction by a penalty of a sum not exceeding £5 for a first offence 
and of a sum not exceeding £10 for a second or any subsequent 
offence. Proceedings must be taken before two justices or a 
stipendiary magistrate in England, and before the sheriff in Scotland, 
and may be taken by anyone having an interest in the breach com- 
plained of. In Scotland it was objected as late as 1902 that the 
Registrar of the Pharmaceutical Society had no title to sue for an 
offence under S. 17. It was held in Brembridge v. Smith (') that the 
Registrar was the proper prosecutor under the section as he 
appeared to be in England. But it was also held that the Pro- 
curator-Fiscal had also a good title to prosecute because the sale 
of poisons was a matter of public interest. 

In delivering judgment Lord Pearson said : " Under S. 17 itself 
there is no express suggestion and (as I think) no implication that 
the Procurator- Fiscal is to be the only prosecutor, and I am clearly 
of opinion that the Registrar is entitled to prosecute if he gets the 
concurrence of the Procurator- Fiscal, as has been done here, 
though I do not know that such concurrence is necessary in his case. 
It may be that other persons than the Registrar of the Pharmaceu- 
tical Society of Great Britain would have a title to prosecute under 
S. 17. There may be other societies having similar ends in view, 
and it seems to me that an officer of any organised society having an 
interest in the matter in hand would have a title to complain of a 
contravention of that section if he had obtained the concurrence of 
the Procurator- Fiscal." 

The Crown authorities appear to have instructed the Pro- 
curators-Fiscal not to institute these prosecutions, since they were 
the work of the Registrar. 

(1) 3 Adam's Rep. MS. 
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chemutsand XVIII. BvcTv PcTson who at the Time of the 

Druggists in '' 

Business^riOT to passing of this Act is or has been in Business on his own 
eligible for Election Account as a CheiTiist and Drui^gist as aforesaid, and 

as Members of ®® ' 

PJjj1^n>aceuticai who shall be registered as a Chemist and Druggist, shall 
be eligible to be elected and continue a Member of the 
Pharmaceutical Society according to the Byelaws thereof ; 
but no Person shall, in right of Membership acquired 
pursuant to this Clause, be placed on the Register of 
Pharmaceutical Chemists, nor, save as is herein-after 
expressly provided, be eligible for Election to the 
Council of the Pharmaceutical Society. 

This section is repealed by the Pharmacy Acts Amendment 
Act, 1898. 
Council of XIX. Every Person who is or has been in Business 

Pharmaceutical "^ 

Society. on hi 8 owH Account as a Chemist and Druggist as afore- 

said at the Time of the passing of this Act, and who 
shall become a Member of the Pharmaceutical Society, 
shall be eligible for Election to the Council of the 
Pharmaceutical Society; but the said Council shall not 
at any Time contain more than Seven Members who are 
not on the Register of Pharmaceutical Chemists. 

This section is repealed by the Pharmacy Acts Amendment 
Act, 1898. 
Chemists and XX. Every Person who shall have been registered 

registered eligible as a Chcmist and Druggist under this Act by reason of 

to be elected ^'^ "^ 

Associates, and. having obtained a Certificate of Qualification from the 

bemg m Busmess. ^ '^ 

have the Privilege Boafd of Examiners shall be eligible to be elected an 

of voting m the ° 

Society on paying Associatc of the Pharmaceutical Society, and every such 

the same Sub- '^ ' ^ 

^»p^n8»» Person so elected and continuing as such Associate, 

being in Business on his own Account, shall have the 
Privilege of attending all Meetings of the said Society 
and of voting thereat, and otherwise taking Part in the 
^ Proceedings of such Meetings, in the same Manner as 

Members of the said Society: Provided always, that 
such Associates contribute to the Funds of the said 
Society the same Fees or Subscriptions as Members 
contribute for the Time being under the Byelaws thereof. 

This section is repealed by the Pharmacy Acts Amendment 
Act, 1898. 
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XXI. At all Meetings of the Pharmaceutical Ei2rtk>rSf*" '""^ 
Society at which Votes shall be given for the Election council. 

of Officers all or any of the Votes may be given either 
personally or by Voting Papers in a Form to be defined 
in the Byelaws of the said Society, or in a Form to the 
like Effect, such Voting Papers being transmitted under 
Cover to the Secretary not less than One clear Day 
prior to the Day on which the Election is to take place. 

This section is repealed by the Pharmacy Acts Amendment 
Act, 1898. 

XXII, And whereas by the Charter of Incorpora- ^y^j^ajpitedto 
tion of the said Pharmaceutical Society it is provided ^Jl^ates^^SsS"** 
that the Council of the said Society shall have the sole chemtSS a^d ***^*^ 
Control and Management of the Real and Personal chimfste^and 
Property of the said Society, subject to the Byelaws Druggists, 
thereof, and shall make Provision thereout, or out of 

such part thereof as they shall think proper, for the 
relief of the distressed Members or Associates of the 
said Society, and their Widows and Orphans, subject to 
the Regulations and Byelaws of the said Society : And 
whereas, for extending the Benefits which have resulted 
from the said Provision in the said Charter of Incorpora- 
tion it is desirable that additional power should be 
granted to the said Council : Be it enacted. That from 
and after the passing of this Act the said Council may 
make Provision out of the Real and Personal Property 
aforesaid^ and out of any special Fund known as the 
Benevolent Fund, not only for the Relief of the distressed 
Members or Associates of the said Society and their 
Widows and Orphans, subject to the said Regulations and 
Byelaws, but also for all Persons who may have been 
and have ceased to be Members or Associates of the 
said Society, or who may be or have been duly registered 
as " Pharmaceutical Chemist " or " Chemists and 
Druggists," and the Widows and Orphans of such 
Persons, subject to the Regulations and Byelaws of the 
said Society. 

The words underlined are repealed by the Statute Law 
Revision Act, 1893. 



Digitized by 



Google 



Act of 1868. 



62 



Rcgistrmtion under 
"Medical Act." 



XXIII. Persons registered under "The Medical 
Act " shall not be or continue to be registered under 
this Act. 



This section, with Schedule E, is repealed by sect. 4 of the 
Pharmacy Act Amendment Act, 1869. 



Adulteration of 
Pood or Drink Act 
to extend to 
Medicines. 



XXIV. The Provisions of the Act of the Twenty- 
third and Twenty-fourth of Victoria, Chapter Eighty- 
four, intituled An Act for preventing the Adulteration of 
Articles of Food or Drink, shall extend to all Articles 
usually taken or sold as Medicines, and every Adultera- 
tion of any such Article shall be deemed an Admixture 
injurious to Health ; and any Person registered under 
this Act who sells any such Article adulterated shall, 
unless the contrary be proved, be deemed to have 
Knowledge of such Adulteration. 



This section is repealed by the Sale of Food and Drugs Act, 
1875, 38 and 39 Vict., c. 63, s. 1, into which it is incorporated. 



Acts of Privy 
Council. 



XXV. On and after the passing of this Act all 
Powers vested by the Pharmacy Act in one of Her 
Majesty's Principal Secretaries of State shall be vested 
in the Privy Council, and the Seventh Section of the 
Public Health Act, 1858, shall apply to all Proceedings 
and Acts of the Privy Council herein authorised. 



The words underlined are repealed by the Statute Law 
Revision Act, 1893. 



Power to Privy 
Council to erase 
Names of Persons 
from Register. 



Extent of Act. 



XXVI. The Privy Council may direct the Name of 
any person who is convicted of any offence against this 
Act which in their opinion renders him unfit to be on 
the Register under this Act to be erased from such 
Register, and it shall be the Duty of the Registrar to 
erase the same accordingly. 

XXVII, This Act shall not extend to Ireland. 



Short Title. 



XXVIII. 

Act, 1868. 



This Act may be cited as the Pharmacy 
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SCHEDULES. 



SCHEDULE (A.) 

Part 1. 

Arsenic and its Preparations. 

Prussic Acid. 

Cyanides of Potassium and all metallic Cyanides. 

Strychnine and all poisonous vegetable Alkaloids and their Salts. 

Aconite and its Preparations. 

Emetic Tartar. 

Corrosive Sublimate. 

Cantharides. 

Savin and its Oil. 

Ergot of Rye and its Preparations. 

Part 2. 
Oxalic Acid. 
Chloroform. 

Belladonna and its Preparations. 

Essential Oil of Almonds unless deprived of its Prussic Acid. 
Opium and all Preparations of Opium or of Poppies. 

By virtue of Sec. 2 the following resolutions were in 1869 
passed by the Council of the Pharmaceutical Society, and approved 
by the Privy Council, declaring that each of the following articles, 
viz: — 

Preparations of Prussic Acid, 

Preparations of Cyanide of Potassium and of all metallic 
Cyanides, 

Preparations of Strychnine, 

Preparations of Atropine, 

Preparations of Corrosive Sublimate, 

Preparations of Morphine, 

Red Oxide of Mercury (commonly known as Red Precipitate 
of Mercury), 
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Ammoniated Mercury (commonly known as White Precipitate 

of Mercury), 
Every compound containing any poison, within the meaning 

of "The Pharmacy Act, 1868," when prepared or sold for 

the destruction of vermin. 
The tincture and all vesicating liquid preparations of Cantharides 

ought to be deemed a poison within the meaning of "The 
Pharmacy Act, 1868," and also thact of the same each of the 
following articles, viz. : — 

Preparations of Prussic Acid, 

Preparations of Cyanide of Potassium and of all metallic 

Cyanides, 
Preparations of Strychnine, 
Preparations of Atropine 

ought to be deemed a poison in the first part of the Schedule A 
to the said " Pharmacy Act, 1868." <» 

That Chloral Hydrate and its preparations ought to be deemed 
poisons within the meaning of "The Pharmacy Act, 1868," and 
ought to be deemed poisons in the Second Part of the Schedule A 
of the said " Pharmacy Act, 1868." <«) 

That Nux Vomica and its preparations ought to be deemed a 
poison within the meaning of "The Pharmacy Act, 1868," and 
ought to be deemed a poison in the Second Part of the Schedule A 
of the said " Pharmacy Act, 1868." (»> 

That liquid preparations of Carbolic Acid and its homologues 
containing more than three per cent, of these substances, except any 
preparation prepared for use as sheep wash or for any other purpose 
in connection with agriculture or horticulture and contained in a 
closed vessel, distinctly labelled with the words " Poisonous," the 
name and address of the seller, and a notice of the agricultural or 
horticultural purpose for which the preparation has been prepared, 

(1) London GuMeHe, 2l8t December. 1809. 

(2) London OameHe, 14th December, 1877. 
(S) /».. aSth Julr. 1882. 
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ought to be deemed poisons within the meaning of the " Pharmacy 
Act, 1868," and ought to be deemed poisons in the second part of the 
Schedule A of the said Pharmacy Act, 1868.0) 

That each of the following articles, viz. : — 

Cocaine and its Salts, 
Picrotoxin, 

Preparations of Cocaine, 
Digitalis and its Preparations, 
Mercuric Iodide, 
Mercuric Sulpho-Cyanide, 
Strophanthus and its Preparations 

ought to be deemed a poison within the meaning of " The Pharmacy 
Act, 1868 " ; and also that of the same, each of the following 
articles, viz. : — 

Cocaine and its Salts, 
Picrotoxin, 

ought to be deemed a poison in the First Part of Schedule A to 
the said " Pharmacy Act, 1868." ^2) 



SCHEDULE (B.) 



Name 


Residence 


Qualification 


A.B. 

CD. 
E.F. 


Oxford Strut, London, 

George Street, Edinburgh. 
Cheapside, London, 


In Business prior to Phar- 
macy Act, 1868. 

Examined and certified. 

Assistant prior to Pharmacy 
Act, 1868. 




(1) London QuMette, i 


list July. 1900. 
18th July. 1905. 
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SCHEDULE (C.) 

Declaration by a Person who was in Businbss as a Chemist 
AND Druggist in Great Britain before the Pharmacy 
Act, 1868. 

To the Registrar of the Pharmaceutical Society of Great Britain. 
I , residing at in the County of , 

hereby declare that I was in business as a Chemist and Druggist, in 
the keeping of open Shop for the compounding of the Prescriptions 
of duly qualified Medical Practitioners at in the County 

of , on or before the Day of 186 . 

Signed (Name.) 
Dated this Day of 18 . 



SCHEDULE (D.) 

Declaration to be signed by a duly qualified Medical Prac- 
titioner OR Magistrate, respecting a Person who was in 
Business as a Chemist and Druggist in Great Britain 
before the Pharmacy Act, 1868. 

To the Registrar of the Pharmaceutical Society of Great Britain. 
I , residing at in the County of , 

hereby declare that I am a duly qualified Medical Practitioner [or 
Magistrate] , and that to my Knowledge , residing at 

in the County of , was in Business as a 

Chemist and Druggist, in the keeping of open Shop for the Com- 
pounding of the Prescriptions of duly qualified Medical Practitioners 

before the Day of 186 . 

(Signed.) 



SCHEDULE (E.) 

This Schedule is repealed by The Pharmacy Act Amendment 
Act, 1869. 
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Service on Juries. 



SCHEDULE (F.) 



Date. 



Name of 
Purchaser. 



Nsune and 
Quantity of 
Poison sold. 



Purpose for 

which 
it is required. 



Signature of 
Purchaser. 



Signature of 

Person 
introducing 
Purchaser. 



By Sec. 5 of the Pharmacy Act Amendment Act, 1869, Schedule 
F. is altered by substituting for the second column headed " name of 
purchaser" a column headed " name and address of purchaser." 

Service on juries : — By the Juries Act, 1870, registered 
pharmaceutical chemists if actually practising as such, are exempt 
from service on any juries or inquests whatsoever, and their names 
are not to be inserted in the lists of persons qualified and liable to 
serve on the same. <>> 

But since by Sec. 12 **no person whose name shall be in the 
jury book as a juror shall be entitled to be excused from attendance 
on the ground of any disqualification or exemption other than 
illness, and claimed by him at or before the revision of the list by 
justices of the peace," every pharmaceutical chemist should 
ascertain whether or not his name has been inserted in the list. 

This exemption does not, however, extend to chemists and 
druggists although registered and in actual business. The trade 
of chemists and druggists does not as a rule differ at all from that 
of pharmaceutical chemists, and the enforced absence of the former 
from their places of business may be attended by as serious 
consequences as the absence of any other proprietor of a pharmacy. 
There would appear to be no logical reason therefore why the one 
class should be compelled to serve as jurymen whilst the other is 
exempt. The reason of their omission from the Schedule is probably 
to be found in the fact that the Legislature contemplated that all 
persons carrying on the trade of " keeping, dispensing, and selling " 
of poisonous drugs, would become registered as pharmaceutical 
chemists under the Act of 1868. 



(1) 88 and 34 Vict. c. 77. s. 9. and Schedule. 
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81 and 82 Vict, 
c. 121. 



Reserving rights 
of certain persons. 



Excepting 
medicine supplied 
by a legally 
qualified medical 
man. 



Section 23 and 
Schedule (E.) 
repesded. 

Schedule P. 
amended. 



Pharmacy Act (1868) 
Amendment 1869. 



An Act to amend 
Act, 1868." 



" The Pharmacy 

[lUh August 1869.] 



WH ERBAS it is expedient to amend the provisions 
of the Pharmacy Act, 1868, in regard to duly 
qualified medical practitioners and veterinary 
surgeons, and in other respects : 
Be it enacted as follows : 

I. Nothing contained in the first fifteen sections 
of the recited Act shall effect any person who has been 
registered as a legally qualified medical practitioner 
before the passing of this Act ; and the said clauses 
shall not apply to any person who may hereafter be 
registered as a legally qualified practitioner, and who, 
in order to obtain his diploma for such registration, 
shall have passed an examination in pharmacy; nor 
shall the said clauses prevent any person who is a 
member of the Royal College of Veterinary Surgeons of 
Great Britain, or holds a certificate in veterinary 
surgery from the Highland and Agricultural Society of 
Scotland, from dispensing medicines for animals under 
his care. 

II. This section and Schedule A are repealed by 
the Statute Law Revision Act, 1883. 

III. Nothing contained in section seventeen of the 
said recited Act shall apply to any medicine supplied by 
a legally qualified medical practitioner to his patient or 
dispensed by any person registered under the said Act, 
provided such medicine be distinctly labelled with the 
name and address of the seller, and the ingredients 
thereof be entered, with the name of the person to 
whom it is sold or delivered, in a book to be kept by the 
seller for that purpose. 

IV. Section 23 and Schedule (E.) of the said 
recited Act are hereby repealed. 

V. Schedule (F.) of the said recited Act is hereby 
altered by substituting for the second column headed 
" Name of Purchaser ** a column headed " Name and 
Address of Purchaser." 
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Pharmacy Acts Amend- 
ment Act, 1898. 

An Act to amend the Pharmacy Acts, 
1852 and 1868. <» 

[25th July 1898.] 
( E it enacted as follows : — 



B' 



I. In this Act the term •• chemist and druggist " interpretation, 
shall have the same meaning as in the Pharmacy Act, 

1868, and ** The Society " shall mean the Pharmaceutical 
Society of Great Britain. 

II. Every person who at the time of the passing of "Apprentices or 

..A I,. . . J, . . students" eligible 

this Act shall have been duly registered as an to be elected 

^ ^ " student 

" apprentice or student," and who, under the provisions Jf^^L^Jf*^*. ^ 
set forth in section ten of the Pharmacy Act, 1852, has *^*- 
been admitted to and at that time remains in the 
Society as a " student," shall be registered as a 
" student-associate " of the Society ; and every person 
who at the time of the passing of this Act shall have 
been duly registered, or who thereafter shall become 
registered as an "apprentice or student," shall be 
eligible to be elected a " student-associate " of the 
Society according to the byelaws thereof. 

III. Every person who at the time of the passing Registered 

^ ^ r ft chemists and 

of this Act shall have been registered as a chemist and druggists eligible 

^ to be elected 

druggist, or who shall hereafter become registered as a "'"embers.- 
chemist and druggist, shall be eligible to be elected a 
"member" of the Society according to the byelaws 
thereof. 



<1> tl and 92 Vict. c. M, 
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Retirement of 
members of the 
Council by rotation. 



Voting papers for 
election of officers. 



Bztent of Act. 



Short title of Act. 



Repeal. 



IV. In lieu of the provisions contained in the 
Roysd Charter of Incorporation of the Society, whereby 
it 18 provided that two-thirds of the members of the 
Council shall in every year go out of office, the following 
provisions shall, after the passing of this Act, have 
effect : — 

1 . On the ordinary day of election of members of 
the Council in every year seven members of 
the Council shall go out of office, and the 
vacancies shall be filled by election, the retiring 
members being eligible for re-election : 

2. The seven members who go out shall be the 

members of the Council who have been longest 
in office without re-election : 

3. If and whenever the number of the members 
of the Council who have been longest in office 
without re-election shall exceed seven, the 
members of the Council to retire shall be 
determined from these by lot. 

V. At all meetings of the Society at which votes 
shall be given for the election of officers, all or any of 
the votes may be given either personally or by voting 
papers, in a form to be defined in the byelaws of the 
said Society, or in a form to the like effect, such voting 
papers being received by the secretary, under cover, not 
later than twelve o'clock noon on the day on which the 
election takes place. 

VI. This Act shall not extend to Ireland. 

VII. This Act may be cited as the Pharmacy 
Act Amendment Act, 1898. 

VIII. The enactments mentioned in the schedule 
to this Act to the extent specified in the third column 
of that schedule are hereby repealed. 
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SCHEDULE. 

Enactments rbpbaled. 



Act of 1898. 



Session and Chapter. 



Short Title. 



Extent of Repeal. 



15 & 16 Vice. 56. - 



31 & 32 Vice. 121 



PharmaeyAet, 1852 In seetion ten, the words 
"and every such person 
"duly registered as an 
" assistant shall be eligible 
"for admission as an 
"associate of the said 
" Society." 

Pharmacy Act, 1868| Sections eighteen, nineteen, 
twenty, and twenty-one. 
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CHAPTER IV. 

The Poisons and Pharmacy 
Act, 1908. 

To define the word " poison " is obviously not an easy matter. 
It has been defined in popular language as a substance which, when 
administered in small quantity ^ is capable of acting deleteriously on 
the human body. But a substance which is undoubtedly poisonous 
may be quite innocuous and even beneficial if taken at considerable 
intervals, whereas if taken in small doses at frequent intervals it 
may prove fatal. Other substances, again, only act as poisons 
when taken in large quantities from a popular estimate, but 
the quantity required to destroy life cannot always be accurately 
determined, so as to distinguish poisonous from non-poisonous 
subtances. Under certain circumstances, and in certain conditions 
of the particular patient, a poison may be a medicine, and under 
other circumstances and conditions of another patient, or even of 
the same, a medicine may be a poison. 

Perhaps the most satisfactory definition is that contained in 
Taylor's "Medical Jurisprudence": — "A poison is a substance 
which, when taken into the mouth or stomach, or when absorbed 
into the blood, is capable of seriously affecting health, or of 
destroying life, by itsr action on the tissues with which it immediately, 
or after absorption, comes in contact." ^i> 

By the Pharmacy Acts, as we have already seen, certain 
substances have from time to time been declared by law to be 
poisons. The object of this legislation was two-fold. First, to 
prevent the indiscriminate sale of the more dangerous poisons by 
unqualified persons ; secondly, to enable persons purchasing them 
for criminal purposes to be more easily traced. Valuable as the 
results of this legislation have proved, its success can only be 



(1) Vol. II.. S84. fifth ftd. 
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called comparative. Complete success in preventing the improper 
use of poisons, whether within the schedules or outside, is probably 
impossible. But it has long been felt that large additions to the 
scheduled list of poisons might advantageously be made. On the 
other hand, certain traders in poisonous substances which are 
largely used in agriculture and horticulture have been greatly 
hampered in their business, without any compensating advantage 
accruing to the public, either in respect of its safety or convenience. 
One result of these feelings was the appointment in June, 1901, of 
a Departmental Committee by the Lord President of the Privy 
Council, to consider Schedule A and to report the alterations which 
they might deem expedient. The Committee were further desired 
to consider whether a third sub-division might not properly be added 
of substances which, whether sold by pharmaceutical chemists or 
not, should be labelled or otherwise distinguished, and, if so, to 
enumerate the substances which in their opinion should be so 
treated. 

The Committee reported in February, 1903. In the majority 
report the Commissioners referred to the great increase in the use 
of poisons in agriculture and horticulture since the passing of the 
Pharmacy Act, 1868. Sheep dips containing strong poisons had 
come into universal use, and must be considered indispensable to 
the modem farmer. An equal increase had taken place during the 
same period in the use of weed -killers and insecticides of a 
poisonous nature, and were now to be reckoned among the regular 
auxiliaries of agriculture and horticulture. Under the existing law 
certain of these poisonous substances could only legally be retailed 
by registered chemists, but owing to the manner in which the law 
had been enforced or not enforced, as the case might be, the 
practice of selling such substances by unqualified persons had been 
of unequal character. In some districts the law had been enforced, 
in others it had proved wholly inoperative. Moreover, the 
Commissioners found that great inconvenience had been experienced 
by farmers and gardeners owing to the restrictive sale of poisonous 
substances in districts where no qualified persons resided within 
easy reach. In the Highlands and Islands of Scotland, where sheep 
farming is the principal pursuit, farmers are sometimes upwards of 
fifty miles from a registered chemist. In such cases the law is 
disregarded, and the sale of sheep-dips is regularly carried on by 
ironmongers and other traders. 
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The Commissioners made special reference to the improper 
manner in which it had been shown how arsenic was treated in 
transit from and to wholesale dealers and others, and the general 
evasion of the 17th Section of the Pharmacy Act. They were of 
opinion that the conveyance of arsenic and substances containing 
large quantities of arsenic under such lax conditions was a source of 
danger to the public. 

Whilst hesitating to suggest changes in the administration of 
the 15th Section of the Pharmacy Act, the Commissioners 
recommended that preparations for use in connection with 
agriculture, horticulture, or sanitation should be placed in a third 
part of the schedule, to be sold only by licensed persons and subject 
to regulations to be made by the Privy Council. They also 
recommended that the traffic in arsenic should be regulated either 
by an amendment of the Arsenic Act, 1851, or by more stringent 
enforcement of the provisions of the 17th Section of the Pharmacy Act. 

The Commissioners further recommended certain additions to 
scheduled lists, both in Parts I and 11, several of which, as has been 
seen, have since been included and sanctioned by the Privy Council. 

Schedule A, brought up to date in tabulated form, may usefully 
be presented here : — 

PART I. 

Aconite and its Preparations. 

Arsenic and its Preparations. 

All poisonous vegetable Alkaloids and their Salts. 

Preparations of Atropine. 

Cantharides. 

Cocaine and its Salts. 

Corrosive Sublpnate. 

Cyanides of Potassium and all metallic Cyanides and all Pre- 
parations of such. 

Emetic Tartar. 

Ergot of Rye and its Preparations. 

Picrotoxin. 

Prussic Acid and its Preparations. 

Savin and its Oil. 

Strychnine and its Preparations. 

All compounds containing preparations of poison, in this part 
of the Schedule, when prepared or sold for the destruction 
of vermin.^^^ 

(1) It is doubtful to what extent this is taw, but chemists generally follow it. For 
instance, "Battle's Vermin Killer" is usually looked upon by chemists as coming under 
Part I ; it is supposed to contain a large percentage of strychnine (see p. 58). 
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PART II. 

Essential Oil of Almonds unless deprived of its Prussic Acid. 

Belladonna and its Preparations. 

The tincture and all vesicating liquid preparations of Cantharides, 

Liquid preparations of Carbolic Acid and its Homologues 
containing more than 3 per cent, of those substances, unless 
to be used for agricultural or horticultural purposes, etc. 

Chloral Hydrate and its Preparations. 

Chloroform, 

Preparations of Cocaine, 

Preparations of Corrosive Sublimate. 

Digitalis and its Preparations. 

Mercuric Iodide. 

Mercuric Sulpho -Cyanide. 

Preparations of Morphine. 

Nux Vomica and its Preparations. 

Opium and all preparations of Opium or of Poppies. 

Oxalic Acid. 

Precipitate^ Red — Red Oxide of Mercury. 

Precipitate, White — Ammoniated Mercury. 

Strophanthus and its Preparations. 

Vermin Killers. 

This Table will be found to correspond with the Schedule to 
the Poisons and Pharmacy Bill, 1908, with the exception of two or 
three alterations and additions. 

Whilst fully concurring with the majority report, Mr. Alexander 
Cross, M.P., was of opinion that greater facilities should also be 
given in the sale of poisonous articles employed for manufacturing 
purposes. He contended that the risk arises after the sale is 
effected, and when the article is in the hands of the consumer, and 
that this is the same whether the seller be a chemist or whether he 
be an ordinary trader. He suggested that such articles should be 
included in the new part III of schedule A, which should be 
revised as occasion arose from time to time by the Privy Council. 

The main proposals of the majority report were, in 1904, 
embodied in a Bill drafted by the Unionist Government for the 
House of Lords. The Bill however was not proceeded with. A 
similar Bill was introduced in the House of Lords in 1906, which, 
as amended on report, after debate, introduced the principle that a 
limited company might carry on the business of a pharmaceutical 
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chemist, or chemist and dru^ist, provided that such business 
wherever carried on should be bona fide conducted by a duly- 
registered pharmaceutical chemist, or chemist and druggist, and that 
the name of such registered person should be conspicuously exhibited 
in the place where such business was transacted. 

These provisions were repeated in the Bill of 1907, introduced 
by Mr. Herbert Samuel. They have, however, been omitted in 
Lord Crewe's Bill of 1908, since it is considered that limited 
companies come sufficiently within the provisions of the Pharmacy 
Acts. Companies, indeed, could not carry on the business of selling 
and dispensing medicines containing poisons — and most medicines 
contain some poison — without employing qualified persons. Mean- 
while the Pharmaceutical Society, dissatisfied with the decisions 
in the Pharmaceutical Society v. The London and Provincial Supply 
Association in 1880, and Gray v. Brembridge in 1887, endeavoured 
by inserting amendments in the Company Law Amendment Bills, 
and by private bills, to prevent limited companies, although 
employing qualified persons, from trading as chemists and druggists. 
In 1889 a Bill was introduced in the House of Commons by 
Sir Henry Roscoe, to enable the Pharmaceutical Society to make 
certain alterations in the system of examinations, but no attempt 
was then made to interfere with companies. 

In Sir Henry Roscoe's Bill of 1891, it was inter alia provided 
that it should be unlawful for any person to keep open shop for 
compoufKling medical prescriptions unless he were a pharmaceutical 
chemist, or chemist and druggist, and for any person to compound 
medical prescriptions for sale, unless he held one or other of such 
qualifications. 

A Bill was drafted by the Pharmaceutical Society in 1899 and 
sent to the Lord Chancellor, providing that the word " person " 
should include a limited company or a partnership, and that 
it should be unlawful for any person other than a pharmaceutical 
chemist or chemist and druggist to sell, dispense, or compound, 
or to keep open shop for the selling, dispensing, or compounding of 
medicines. Thus limited companies which could not qualify would 
have been debarred not only from keeping open shop for the sale 
of poisons, but also from keeping open shop for the sale of any 
medicines whatsoever. They would, in fact, have been driven out 
of the trade altogether. 
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In Mr. Lough's Bill of 1908, however, it was provided inter alia 
that cotnpanies keeping open shops for the sale of poisons should be 
managed by qualified chemists as directors, and the provisions of the 
Pharmacy Acts were extended to all corporate bodies. The same 
Bill was again introduced by Mr. Lough in 1904. Upon its re- 
introduction for the third time in 1905, a striking modification in its 
former provisions was effected. 

Companies keeping open shops for the sale of poisons, were only 
required to have that portion of their business managed by a duly 
qualified chemist as director. It was no longer demanded that all 
the directors of the company should be qualified chemists. This 
modification was continued in the Bill introduced by Mr. Winfrey in 
1906, with an important addition. It was further provided that it 
"should be unlawful for any company, incorporated under the Acts 
in force regulating joint stock companies to take, use, or assume the 
description or title of 'chemist and druggist,' or 'pharmaceutical 
chemist/ or any other sign, title or description implying registration 
under the Pharmacy Acts." 

These provisions were repeated in Mr. Winfrey's Bill of 1907. 
None of these Bills reached a second division. 

In Mr. Winfrey's Pill of 1908, the clause requiring a company 
to have a qualified chemist as one of its directors is dropped. The 
objects of the Bill are declared to be to check : — ^^(a) The evils 
arising from unqualified management of shops in which medicines 
are dispensed and poisons retailed ; and (h) the assumption of the 
statutory title of * chemist ' by unregistered persons." 

The Bill would ensure, we are told, that in every place where 
poisons are retailed, a qualified person should be in bona fide control, 
and that his name should be exhibited to the public whether the owner 
of the business happened to be a natural person or a corporate body. 

What is meant by bona fide control does not appear. But it 
may be pointed out that if the expression means proper supervision 
of the compounding, dispensing and sale of poisons by qualified 
persons, so far as the safety of the public is concerned, it makes not 
the slightest difference whether the owner of the business is ao 
individual or a combination of individuals. If it is necessary for the 
protection of the public that the business of each shop should be 
under the efiPective supervision of a qualified person as owner, the 
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principle must be adopted of " one man, one shop ! " If an individual 
owns twenty shops situated in different parts of the town, or in 
different towns, obviously he cannot be in more than one shop at 
any given moment. 

The Bill further seeks, we are told, to enforce the intention of 
the Pharmacy Acts, 1852 and 1868, by prohibiting the use of the 
title of qualification by any person or combination of persons other 
than the actual living holders of the diploma of qualification. This 
construction of the intentions of the Legislature is the merest 
assumption, and, in fact, contradicted by S. 16 of the principal Act, 
which allows the business of a deceased chemist to be earned on 
under the old title, by his executor, administrator or trustee. If the 
Legislature had intended to prevent a corporate body or combination 
of persons from carrying on the business under the title of chemist 
and druggist, nothing would have been easier than for it to have 
said so. 

To declare that a combination of persons may not hold them- 
selves out as carrying on the business which they are legally entitled 
to carry on ; that they must not describe themselves by any title, 
name, or description which indicates or implies the business carried 
on, is a reversal of every sound principle of law and common sense. 

If in every shop or department of a shop where " medicines are 
dispensed, and poisons are retailed," there is a duly qualified chemist 
in control, the safety of the public is amply safeguarded, whether 
such shop or department of a shop is in fact owned by an individual 
or by a combination of individuals known as a limited company or 
a co-partnership. 

The position taken up by the promoters of this Bill, is as illogical 
as it is absurd. It is instigated not by any desire for the protection 
of the public, but in order to regain an exceedingly profitable 
monopoly at the expense of trade rivals and to the inevitable prejudice 
of the public. 

As Ireland has been included in the reference to the Joint 
Select Committee now sitting, a brief review of some important 
provisions in the Irish Acts may usefully be made. Section 30 of 
the Pharmacy Act (Ireland) 1875 <*) corresponds to sections 1 and 15 
of the English Act, 1868, and has received judicial notice in the 



(1) 88 and 99 Vict., c. 57. 
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case of The PbarinaceuHcal Society of Ireland v.'Boyd & Company, <» 
In this case following the decision of thc^ House of Lords in The 
Pharmaceutical Society v^, London .& Provincial Supply Association 
Ltd., <2) upon the construction of the corresponding sections of the 
English Act of 1868, it was held that the word person in the Act 
of 1875 did not include a body corporate, so as to make the 
defendant company liable to the penalty imposed by S. 30. It was 
further held that the Interpretation Act, 1889<3> did not apply since 
a contrary intention appeared on the face of the statute. 

" Looking at the Act of 1875," said O'Brien, /., in delivering 
judgment, " it is most plain that if it was in the contemplation of 
the Legislature, before the Interpretation Act of 1889 was passed, 
to have subjected corporations to penalties for compounding 
medicines and selling poisons, that object was capable of being 
attained, and could have been attained by the use of different 
language. The Legislature could have said: 'from and after the 
passing of this Act, no medical prescriptions shall be compounded 
or sold except by persons who are registered as pharmaceutical 
chemists under this Act.' But that is not what the Act does say. 
It says in effect * No person shall sell or keep open shop for 
retailing poisons or medical prescriptions unless such person be 
registered as a pharmaceutical chemist under this Act,* thus 
assuming that the person to whom the penalty was to be applicable 
was capable of qualifying himself, by a certain course of education 
provided by the Act, and of being registered under the Act. A 
corporation could not be included in that description; and I am 
satisfied that no one reading the Act could come to any other 
conclusion than that 'person' does not include corporation. 
Therefore apart from the Interpretation Act — or taking that statute 
into consideration, seeing that a ' contrary intention' (which is there 
saved) most manifestly and distinctly appears — ^we are forced, by 
the real test of the terms of the Act of Parliament itself, to hold 
that S. 30 does not apply to corporations ; and for these reasons — 
though I had at first doubted whether upon the Irish Act, we should 
arrive at the same conclusion as that of the House of Lords in 
The Pharmaceutical Society v, London & Provincial Supply Association, 
upon the sections of the English statute — it now appears that no 
other conclusion could be arrived at upon either statute, and that 
the basis of the judgment of Lord Selborne must lend itself equally 

(1) [18»6} 2 I. R. 304. (2) App. Cas. 857. (3) 52 ft S3 Vict., c. 68. t. 2. 
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to the construction of our section. The true expression of the rule 
of construction is, I think, laid down by Lord Watson at page 875 
of the report, that whatever the intention of the framers of the 
Act may have been, the language of the Act itself — for this is the 
very key to determining intention — must be adequate for attaining 
the purpose so intended." 

Another important decision is that of Lawler v, Egan Ltd. <i> in 
which it was held that S. 2 of the Sale of Poisons (Ireland) Act, 
1870, <2) corresponding with S. 17 of the English Act, applies to 
bodies corporate as well as to individuals. This was a prosecution 
against the defendant company for selling " corrosive sublimate of 
mercury " in a wrapper or cover, •• such wrapper or cover not being 
distinctly labelled with the name and address of the seller, contrary 
to 33 and 34 Vict c. 26. s. 2." The defendants contended that S. 2 
must be read with the Pharmacy (Ireland) Act, 1875 <*> and that a 
limited company were not in law a " person " within the meaning of 
these statutes. They relied upon the decisions in the Pharmaceutical 
Society of Ireland V. Boyd & Co.j and the Pharmaceutical Society v. 
London and Provincial Supply Association, It was also urged on 
their behalf that the sale with which they were charged was made 
by one Delaney, a servant of the defendant company, on their behalf, 
for which he had been convicted under S. 30 of the Pharmacy 
(Ireland) Act, 1875, which makes it unlawful for any person to sell 
such a poison unless registered as a pharmaceutical chemist, which 
is a different offence from that prohibited by S. 2 of the Act of 1870. 

In delivering the judgment of the court, Andrews, /., said: 
"Section 17 of the English Act, 31 and 32 Vict. c. 121 corresponds 
with the 2nd section of the Irish Act of 1870; and in giving judgment 
in the House of Lords in the English case ... Lord Selbome 
. . . in dealing with the English Act, said ' My Lords, if you look 
through the Act it will be found that there is only one place where 
it seems to be necessary to put upon the word 'person' a wider 
sense (viz. than that of a natural person) and that occurs in a 
clause which is in several respects contrasted with the rest of the 
provisions of the Act, I mean the 17th section. It begins with a 
general prohibition, in unequivocal terms . . . 'it shall be 
unlawful to sell,' unlawful generally, absolutely and unequivocally 
'to sell any poison by wholesale or retail' as to which certain 

ti) [1901 J 2 1. R. 589. (2) 33 and 34 Vict. c. 26. (S) 38 and 39 Vict. c. S7. 
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precautions arc not observed. That form of prohibition is repeated 
. . . (the second time) *it shall be unlawful to sell* to any person 
unknown to the seller, etc. That is a universal prohibition not 
qualified by any exception as to any description of person . . . 
the thing being made universally unlawful, * person,' must I think, 
include a corporation if the sale is made by any apprentice or servant 
on behalf of a corporation.' In this opinion Lord Blackburn 
concurred and Lord Watson, the only other Law Lord present, 
expressed no dissent from it. Lord Selborne's construction of section 
17, concurred in by Lord Blackburn, is no doubt a dictum^ which was 
not absolutely necessary for the decision of the case then before the 
House of Lords, but it is a considered opinion with reasons assigned 
and is entitled to great weight. We agree both in the construction 
so given to section 17 of the English Act, and in the reasoning on 
which it is grounded, and of course we construe the 2nd section 
which is the corresponding section of the Irish Act of 1870 in the 
same way. One of the difficulties in so construing the English Act 
does not apply to the Irish Act. In the English Act the construction 
in question places a different meaning on the word * person * in the 
17th section from the meaning given to the same word in the other 
sections of the English Act. In the Irish Act of 1870 which is, in 
this respect, an independent Act, no such difficulty exists ; and Lord 
Selborne's reasoning, when applied to the 2nd section of the Irish 
Act, appears to us to be conclusive. We therefore decide that the 
defendants, although incorporated, come within that section." 

This decision supports the view contended for on p. 22 that a 
corporation is liable for contraventions of S. 17 of the English Act. 

Upon the question of the amount of the penalty recoverable 
under S. 30 of the Pharmacy (Ireland) Act, 1875, which corresponds 
with S. 15 of the English Act, a decision of great importance was 
given in the case of M*Gann v, Kelly. (D It was held in this case that 
upon conviction the justices were bound to impose a fine of £5 and 
no less sum. 

(1) [1894] 2 I. R. 8. 
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APPENDIX. 

[IN THE HOU8E OF LORDS.] 

The Pharmaoeutical Society of Great Britain 

V. 

The London and Provincial Supply Association 

(Llmited).<^> 

July aoth, aand, 1880. 

Pharmacy Act, 1868, 31 & 32 Vict, c. 121 ss, 1, 15— Chemist and 
Druggist — Corporation — *^ Person,'' 

In Section 1, 15 o/ the Pharmacy Act, 1868, which prohibit under a 
penalty any person, not being a duly registered chemist, from 
selling or keeping open shop for the sale of poisons, or using the 
name of chemist or druggist, the word *^ person ** does not include 
a Corporation ; and a Corporation having a department for sale 
of drugs under the management of a duly registered chemist, are 
not liable to the penalty, 

Semble (per Lord Blackburn), a corporation employing an unqualified 
manager would be liable. 

This was an action in the . Bloomsbury County Court against the 
respondents, a limited company, for the recovery of a penalty for selling or 
keeping open shop for retailing, dispensing and compounding poisons without 
being a duly registered chemist within the meaning of the Pharmacy Act, 
1868. The drug department of the respondents* business was attended to 
by a manager and two assistants, who were all duly qualified under the Act. 

Sections 1 and 15 of the Pharmacy Act, which are the material sections, 
are as follows : — 

Section 1.—** From and after the 31st day of December, 1868, it shall be 
unlawful for any person to sell or keep open shop for retailing, dispensing or 
compounding poisons, or to assume or use the title * chemist and druggist,* 
or chemist, or druggist, or pharmacist, or dispensing chemist or druggist, in 
any part of Great Britain, unless such person shall be a pharmaceutical 
chemist or a chemist and druggist within the meaning of the Act, and be 

(1) 49 L.J. Q.B. 736 ; L.R. 5 App. Cas. 857 : 43 L.T.R. 380 : 28 W.R. 957. See also 48 L.J. Q.B. 887 ; 
49 L.J.Q.B. 338; L.R. 4 Q.B.D. 313; 5 Q.B.D. 310. 
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registered under this Act, and conform to such regulations as to the keeping, 
dispensing and selling of such poisons as may from time to time be prescribed 
by the Pharmaceutical Society with the consent of the Privy Council." 

Section 15. — "From and after the 31st day of December, 1868, any 
person who shall sell or keep an open shop for the retailing, dispensing or 
compounding poisons, or who shall take, use or exhibit the name or title of 
chemist and druggist, or chemist or druggist, not being a duly registered 
pharmaceutical chemist, or chemist and druggist, or who shall take, use or 
exhibit the name or title pharmaceutical chemist, pharmaceutist or 
pharmacist, not being a pharmaceutical chemist, or shall fail to conform with 
any regulation as to the keeping or selling of poisons, made in pursuance of 
this Act, or who shall compound any medicines of the British Pharmacopoeia, 
except according to the formularies of the said Pharmacopoeia, shall for every 
such offence be liable to pay a penalty or sum of 5Z. ; and the same may be 
sued for, recovered and dealt with in the manner provided by the Pharmacy 
Act for the recovery of penalties under that Act ; but nothing in this Act 
contained shall prevent any person from being liable to any other penalty, 
damages or punishment, to which he would have been subject if this Act had 
not been passed." 

The Judge of the County Court decided in favour of the respondents. 
This decision was reversed on appeal by the Queen's Bench Division, and 
their decision was in turn reversed by the Court of Appeal, from whose 
judgment this appeal was now brought. 

The Lord Chancellor (Lord Selborne) in delivering judgment 
said: I cannot say that this case appears to me to be one free from 
difficulty^ especially as we have two courts of high authority differing 
from each other, the Lord Chief Justice and Mr. Justice Mellor having 
taken the view of the statute for which the appellants contend and 
the Court of Appeal the opposite view. The question really comes 
to be one upon the construction of particular words in the 1st and 
15th sections of this statute, having regard to the general principles 
on which ambiguous words such as ''person** ought to be construed. 
There can be no question that the word "person** may, and I should 
be disposed myself to say prima facie it does, include in a public statute 
a person in law, that is a corporation as well as a natural person ; but 
it is never to be forgotten that although that is a sense which the word 
will bear in law, and, as I said, perhaps should be attributed to it in the 
construction of such a document as a statute, unless there be any reason 
for a contrary construction, yet, that in its popular sense and ordinary use 
it would hardly extend so far. Therefore, as statutes like other documents 
are constantly conceived according to the popular use of language, it is 
probable, and may be taken to be certain, that the word is often used 
in statutes in a sense in which it cannot be intended to extend to a 
corporation, and that accounts for the frequent occurrence in some statutes, 
in interpretation clauses, of an express declaration that it shall extend to a 
body politic or corporate, and in other statutes (of which an example will 
be found in one cited during the argument by Mr. Benjamin — I mean 
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the Act as to apothecaries) of clauses which say, as in that instance, that 
remedies by persons who complain of acts done under colour of the 
authority of the Act, or in pursuance of it, must be prosecuted within a 
certain limit of time against all persons or bodies politic or corporate ; 
which upon the face of the Act shews that corporations were contemplated. 
Now, I hold that with some qualification the language used by the junior 
counsel for the respondents is substantially right, that if a statute provides 
that a person shall not do a particular act, except on condition of his complying 
with a certain proviso, prima facie it is the natural and reasonable 
construction of such a statute, unless there be something in the context, or 
in the manifest object of the statute, or in the nature of the subject-matter 
to exclude xt-^rima facie I say it is the natural and reasonabteconstruction 
of such a clause that by the use of the word ** person" the Legislature 
contemplates one of a class of persons who may or may not do the act, or 
who are capable of doing the act, the doing of which is to take them out 
of the scope of the provision. Now, if that be a sound observation, it 
appears to be decisive of this case when we look to the language of the 
1st and 15th sections. The Ist section, merely transposing the place in 
which certain words are used, is this: "From and after the 31st day of 
December, 1868, it shall be unlawful for any person, unless such person 
be a pharmaceutical chemist, or chemist and druggist, within the meaning 
of this Act, and be registered under this Act,'* to do certain things. 
Prima facie that contemplates a class of persons who may or may not be 
pharmaceutical chemists, or chemists and druggists, within the meaning of 
the Act, and be registered under the Act. What class of persons can be 
such pharmaceutical chemists, or chemists and druggists, and be registered ? 
Can a corporation, or can it not ? I think it clear upon the sequel of the Act 
that a corporation cannot be so. A corporation certainly, looking to the 
former Pharmacy Act, cannot be a pharmaceutical chemist, nor can it be a 
chemist and druggist within the meaning of this Act, and be registered 
under this Act; because the 3rd section says: "Chemists and druggists 
within the meaning of this Act shall consist of all persons, who, at any time 
before the passing of this Act, have carried on in Great Britain the 
business of a chemist and druggist in the keeping of open shop for the 
compounding of the prescriptions of duly qualified medical practitioners.'* 
That indeed might have applied to a corporation if a corporation could be 
registered. But then with regard to that class of persons who had previously 
carried on such a business, the 5th section requires them to be registered, 
and in order to register requires a claim to be made by a notice in writing, 
signed by the person, which notice is to be in the form set forth Jn the 
schedule. I do not see myself that it is possible to suppose that the 
Legislature contemplated that anyone but a person who could sign the claim 
was to be registered under those clauses. In addition, I find in the 18th 
section this is expressly provided : "Every person who at the time of the 
passing of this Act is or has been in business on his own account as a 
chemist and druggist, and who shall be registered as a chemist and druggist, 
shall be eligible to be elected and continue a member of the Pharmaceutical 
Society according to the bye-laws thereof." That appears to me plainly 
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to shew that the Legislature enforced and required the registration of 
persons who before the Act carried on business as chemists and druggists 
in a sense applicable only to those who could become members of the 
Pharmaceutical Society — in other words, only to individual persons. With 
regard to those who should afterwards carry on business as chemists and 
druggists, the Act plainly, I think, shews that they must undergo certain 
examinations which are wholly inapplicable to any corporation. The 
conclusion, therefore, which I come to is, that these words, "unless," 
and so on, are inapplicable to any corporations ; that there being not 
a general prohibition of the trade or business, but merely a declaration that 
it shall be unlawful for a person, unless he complies with certain conditions, 
to carry on these otherwise lawful trades or businesses, not only keeping 
a shop for retailing poisons or selling poisons, but also assuming the title of 
chemist and druggist, or chemist or druggist, I cannot but think that it is a 
sounder construction of the word "person" to hold that only such persons 
are contemplated, as might, by taking proper means comply with the 
condition and so enable themselves to carry on the trade. Exactly the same 
observations occur upon the 15th section. There, again, transposing only 
the words which occur in it, we find — and this is the section which 
imposes the penalties in question — ^the enactment is this : *' From and after 
the 31st day of December, 1868, any person not being a duly registered 
pharmaceutical chemist, or chemist and druggist, who shall sell," &c., and 
again, or who not being a pharmaceutical chemist, "shall take, use or 
exhibit the name or title of pharmaceutical chemist," shall be subject to 
certain penalties. The words follow also, " or who shall compound." I 
think, having reference to the particular act of compounding mentioned 
on each occasion, it rather fortifies than otherwise what I may describe 
as the individual — I was going to say personal — construction, but the very 
use of that word exemplifies the difficulty of applying the word " person " in 
the popular sense otherwise than to individuals. Well, if you look through 
the Act it will be found that there is only one place in the Act where it is 
necessary to put upon the word "person" the larger sense, and that is 
in a clause which is in several respects remarkably contrasted with the 
rest of the provisions of the Act ; I mean the 17th section. It begins with 
a general prohibition in unequivocal terms. Not it shall be unlawful for 
any person not coming under a certain definition to sell, but it shall be 
unlawful to sell at all, absolutely, unconditionally, unlawful, to sell any poison 
as to which certain precautions are not observed. And that is repeated. 
It shall be unlawful to sell, it says, at the beginning ; and four lines 
afterwards, it shall be unlawful to sell again; and as I say, that is a 
universal prohibition not qualified by any exception as to the person, though 
no doubt the thing which is made unlawful is a thing done in a certain 
manner, or without the observance of certain conditions. In addition to 
that, the penalty there is not like the penalty under the 15th section, a civil 
debt to be recovered by a civil form of proceeding or action, notwithstanding 
that it is for what is called an offence ; but it is a penalty to be recovered 
upon summary conviction before two justices. And then these words are 
added : "And for the purposes of this section the person on whose behalf 
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any sale is made by any apprentice or servant shall be deemed to be the 
seller,** which, the thing being made universally unlawful, I think must 
include a corporation, if the sale was made by any apprentice or servant 
on behalf of the corporation. It appears to mc that the difference in the 
phraseology of that section from the rest is such as not to justify any other 
construction of the word ** person '* in the other sections than that which 
it ought to have received if the 17th section had not been in the Act. 
And with regard to the main argument of the appellants, which would be a 
very important argument indeed if it were sustained, that the object of the 
Act would be defeated unless a corporation as well as an individual were 
included, it seems to me that that argument cannot be successfully 
maintained. The act of selling, the act of compounding, and every other 
act mentioned in these two sections, by which penalties are imposed, and also 
the act mentioned in the 1st section are struck at, whether done by the 
principal to whom the business belongs or done by the person whom he 
employs to carry on the business. The words ** keeping open shop *' may 
not perhaps be so, and upon those I will make an observation presently ; 
but that the word ** sell ** is, and that the word **compound** probably is, 
I think is clear from that very clause I just now read in the 17th section, 
that for the purpose of that section the person on whose behalf any sale is 
made by any apprentice or servant shall be deemed to be the seller. That 
indicates — I will not say necessarily — but naturally implies that that is a 
special construction for the purpose of the particular section, and is not to be 
extended to sale where mentioned in other sections ; and I will add that 
regard to the mischief which, beyond all controversy, the Act was intended 
to prevent, leads necessarily to the same conclusion: that he who sells, 
whether he be master or servant, whether he be the principal or the person 
delegated to conduct and manage the sales, is struck at by the 15th section, 
because otherwise you get this, that a very wide door would be open to all 
the things which the Act is intended to prohibit. Nothing more would be 
necessary, according to the appellants argument, if it were otherwise, than 
that the business should belong to a person who does not himself carry it 
on, but who is qualified under the Act; and he might be at liberty to 
employ in the management of his business persons not qualified. By them 
the actual sales would be conducted, and the public would suffer those 
very evils which the Act was intended to prevent. The Act, therefore, 
to be effectual, must strike at the particular acts of those who actually 
conduct the sales— who actually compound the medicines. No doubt the 
words, ** keeping open shop ** extend to something more, and will comprehend 
a person who keeps an open shop, although he may not, with his own hands, 
do all the business of the selling or compounding medicines, and who 
is the master or proprietor of the premises, if he be a "person** within the 
proper construction; but to say that you must, in order to include a 
corporation, which ftiay keep an open shop, necessarily extend the 
construction of the context, because, if you do not, there may be a shop 
kept by a person who will do nothing and who is not qualified — ^to say that 
is necessary for the objects of the Act appears to me to be really begging 
the question, because on that hypothesis the corporation does nothing. 
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It does not itself conduct the business, and the particular mischief which the 
public would suffer from the sale of things which ought not to be sold, 
is sufficiently guarded against by prohibition of such sales, and the conditions 
to which they are made subject. Well, I said, to begin with, that I did not 
regard the matter as free from difficulty; but in a difficulty, if there be 
one, it does seem to me to be best to remember the principle that the 
liberty of the subject is not by unnecessary construction to be held to 
be abridged any further than the words require ; and inasmuch as it was 
open to Her Majesty's subjects before this Act passed to carry on the 
business of chemists and druggists, using the title of chemist and druggist, 
and for the purpose of that business, keeping open shop for the sale, 
amongst other articles, of poisonous drugs; as it was perfectly lawful to 
do that by means of a company incorporated under the Companies Act, 
and as there is nothing whatever to shew that the Legislature had grounds 
for assuming that there could be no such companies, and moreover, as there 
was a very great and leading company incorporated as a company of sellers 
of drugs and pharmacopists as long ago as the reign of James I., in whose 
name it is admitted the business of selling drugs has been carried on by 
their authority down to the present time — as that was the state of the law, 
I do think that it would be wrong for your Lordships to impose upon the 
word ** person,'* used in such a context as that in which you find it used 
here, a construction which would at once render illegal that mode of carrying 
on the business of chemists and druggists by such corporations, without 
any reference from the beginning of the Act to the end to that class of 
persons, or to that kind of case ; more especially when you do find in the 
Act, in the 16th section, a special provision for the case of individuals 
carrying on that kind of business, who may die, whose executors or trustees 
may carry it on after their deaths. It is true that the Legislature there 
requires for the safety of the public this safeguard, that there shall be an 
assistant duly qualified, but the Legislature shows that having that case in 
view, it was not thought that the object or policy of the Act required that 
such a business should be prohibited. It was not thought necessarily 
inconsistent with the object and the policy of the Act that the principals, 
the proprietors of the business the persons to whom those actually selling 
the drugs would be responsible, should be unqualified, provided that there 
was in the business a duly qualified assistant. It by no means follows that 
all the drugs would be sold by that duly qualified assistant, or that he might 
not be, as in this case, under the general superintendence of a manager 
not himself duly qualified. All that is left open, but it is not thought 
indispensable that the persons carrying on such businesses should be 
themselves duly qualified. If there were not safeguards against the sale of 
poisonous drugs in a manner contrary to the provisions of the Act by the 
persons actually conducting the business for the corporation, then, I think, 
the argument would have been extremely strong against a corporation 
being permitted to carry on the business; but where you find that there 
are such safeguards and that the keeping open shop in the case of executors 
is permitted although they be not qualified, I think it is impossible to infer 
that the object of the Act did require a larger construction to be put on the 
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word ** person,** which the context appears to me upon a fair construction 
to exclude. I shall, therefore, advise your lordships that this appeal should 
be dismissed with costs. 

Lord Blackburn. — I am of the same opinion. The question really, 
when it is cleared of all superfluity, is reduced to a very short point, but 
I agree that it is one not free from difficulty. The difficulty which I feel 
about the case is not generally upon those things which seem to have 
troubled most of the members of the Court below. I own, I have no 
great doubt myself, for instance, that the word "person '* may very well 
include both a natural person, a human being, and an artificial person, a 
corporation. I think that in an Act of Parliament, unless there be 
something to the contrary, probably (I would not like to pledge myself to 
that) it ought to be held to include both. I have equally no doubt that in 
common talk in the language of men, not speaking technically, a ** person ** 
does not include an artiflcial person — ^that is to say, a corporation. Nobody 
in common talk, if he were asked who was the richest person in London, 
would answer, The London and North Western Railway Company. It is 
plain that in common speech ** person *' would mean a natural person. In 
technical language it may mean the other, but which meaning it has in any 
particular Act must depend on the context and the subject-matter. I do 
not think that the presumption that it includes an artificial person, a 
corporation, if the presumption does arise, is at all strong. Circumstances, 
and indeed very slight circumstances, in the context might shew which 
way the word is to be construed in an Act of Parliament ; whether it 
is to have one or the other meaning. And I am quite clear about this, that 
whenever you can see the object of the Act requires that "person" shall 
have the more extended sense or the less extended sense, whichever of 
those the object of the Act shews that it requires, then you should apply 
the word in that sense and construe the Act accordingly. My view of 
the matter is that the question what the word "person" means in this 
particular Act gives rise to the whole difficulty; but I may further say 
now, in order to avoid coming back to it, that I do not feel the least 
difficulty arising from what seems to have troubled some of the Judges 
below in this case. If this means a corporation, I quite agree that a 
corporation cannot commit crime in one sense — a corporation cannot be 
imprisoned, if imprisonment be the sentence for the crime ; a corporation 
cannot be hanged and put to death, if that be the punishment for the crime. 
In all those senses a corporation cannot commit a crime ; but a corporation 
may be fined or may pay damages, and I must totally dissent, notwith- 
standing that Lord Justice Bramwell said, or is reported to have said, from 
the supposition that a corporation that incorporated itself for publishing 
a newspaper could not be fined, or an action for damages brought against 
it for libel, or that a corporation that commits a nuisance could not be 
convicted of the nuisance, or the like. I must really say I do not feel the 
slightest doubt about that part of the case, and I think if we could get over 
the first difficulty of saying that the "person" here may be construed to 
include an artificial person, a corporation, I should not have the least 
difficulty upon the other grounds that have been suggested. But then, 
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my conclusion, looking at this Act, is, that it is clear to my mind that the 
word ** person" here is so used as to shew that it does not include a 
corporation, and that there is no object or intention of the statute which 
shews that we should require to extend the word to a sense which probably 
those who used it, the Legislature, did not think of and were not thinking 
of at all. I do not think the Legislature were thinking of bodies corporate 
at all. They begin with a preamble. ** Whereas it is expedient for the 
safety of the public that persons keeping open shop for the retailing, 
dispensing or compounding of poisons, and persons known as chemists 
and druggists, should possess a competent practical knowledge of their 
business.*' Stopping there, it is quite plain to my mind that those who 
used that language were not thinking of corporations. A corporation may, 
in one sense, possess a competent knowledge of its business, if it employs 
competent directors, and so forth, but it cannot possibly have, for all 
substantial purposes of the public protection, a competent knowledge of 
itself. The metaphysical entity, the legal person, cannot possibly have a 
competent knowledge, nor can, I think, a corporation supposed to be a 
person known as a chemist and druggist. They were not thinking of a 
corporation ; they said that henceforth it was desirable that those who 
carried on this business should have a competent knowledge. It afterwards 
appears that the Legislature were persuaded by the Pharmaceutical 
Society (I dare say very rightly) to think that the best test of competency 
was that such persons should be members of this Society. It then goes on 
to the enacting part, and the 1st section is the most material, that ** it shall 
be unlawful for any person to sell or keep open shop for retailing, dispensing 
or compounding poisons, or to assume or use the title of chemist and 
druggist, or chemist or druggist." Now, stopping there, it does seem to 
me that, without laying down any technical rule, the plain meaning of the 
words **any person** and the words are used in that sense, is such a 
person as could become a pharmaceutical chemist. A corporation cannot, 
an individual can. It seems to me, therefore, it plainly says in section 1, 
that it shall be unlawful for any person to sell or keep open shop, or assume 
the name of chemist or druggist for any person — that is to say any natural 
person — unless he becomes a pharmaceutical chemist. The 15th section 
imposes a penalty, and in imposing the penalty repeats the words which 
made the thing unlawful. I think those two sections must be construed 
together. Now, is there anything here in the context or in the object to 
shew that we should take that word ** person,** which I think must have 
been used by those who framed the Act, and understood by the Legislature 
as meaning a natural person, and extend it, and say that it applies to a 
corporation ? I cannot see anything. If there had been anything in the 
Act or anything in the nature of things which made it reasonable that it 
should be provided that all the profits to be derived from vending poisons 
or poisonous drugs should be shared amongst those who are pharmaceutical 
chemists, and that nobody else should intermeddle with that trade ; if there 
was anything of that sort, in order to carry out that object it would be 
necessary to say that "person** includes corporation and not a natural 
person only. But that object is certainly not avowed on the face of the 
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Act. Whether any of those who promoted the Act had any such idea in 
their minds or not I cannot tell ; but they have not brought it forward or 
put it in such words as would at all lead the Legislature to think of it ; and 
if they had boldly said *' and bodies corporate and joint-stock companies 
shall not deal in drugs/* or, if you like, in poisonous drugs, '* unless they 
pay blackmail to us,** I think the Legislature would hardly have done it. 
They have not done that in distinct terms. Now, is there anything in the 
object of the Act which requires such an interpretation ? I quite agree that 
a body corporate may keep an open shop, and no mischief is done there, if 
they employ for the purpose of conducting the sale qualified assistants and 
people who may manage the sale ; if those qualified persons do superintend 
the sale there, I see no harm that can arise. But no doubt the Legislature 
have, for what reason it is for those who passed the Act to say, thought it 
best to say that a person— whom I take to be a natural person — shall not 
only not sell, but shall not keep an open shop for the sale. I think myself 
that probably one reason for that was to facilitate convictions ; and another 
reason may have been that it was thought if there may be a person who 
keeps a shop, who is unqualified, and he may have a qualified assistant, he 
may overrule the qualified assistant at any moment he pleases and there 
may be danger in that. Those are intelligible motives ; but neither of 
those motives applies where it is a case of a corporation ; for the body 
corporate itself could not interfere, and however much the body corporate 
may have been unqualified, their being so would not affect the matter. 
Then comes another objection. It is said that if you put that construction 
you defeat the Act altogether. That I cannot admit. I hold distinctly 
that there can be no sale, whether a corporation be the ultimate vendor or 
not, unless a person, a natural person, manages the sale, and that natural 
person, if unqualified, would in my mind clearly become liable to the 
penalty under the Act. And though I am not so clear on this, I feel 
strongly inclined to think that, if a corporation or anybody else caused an 
unqualified person to conduct sales, and it could be brought home to 
them and shewn that they deliberately did cause the person to infringe the 
Act, I am by no means clear that they would not be, under section 15, 
liable to penalties themselves. Qui facit per alium facit Per se. I do 
not, however, say I am quite certain of that ; but I think it necessary to 
say that because so repeatedly in the argument it was assumed that a 
corporation was entirely out of this Act altogether, which is not at all my 
view of it. I say that a corporation is out of that clause which prohibits 
persons from keeping open shop. I do not go further than that, and say 
anything more. Now, as to the rest, I really do not think that there are 
any sections of the Act, or any of the cases cited, or any general legal 
principle, which require to be noticed. It does seem to me that the case 
will come after all to this : Does '* person,** which may include a corporation, 
include it here ? For the reasons I have given, I think it does not. 
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Is there anything in the context, or anything in the object of the Legislature 
which requires that, although the word "person" would not properly 
include a corporation, yet in this particular case we should extend it and 
make it include a corporation ? I think there is not in this section. In 
section 17 there is quite sufficient reason for doing so ; but in sections 
1 and 15 1 think there is not. 

Lord Watson. — It is impossible to disguise the fact that this statute 
is characterised by great ambiguity, I would almost go to the length of 
saying confusion, of language. That probably arises from the circumstance 
that the f ramers of this Act were dealing with two separate matters : the 
one, improvement of a society called the Pharmaceutical Society ; the 
other, the regulation of the sale of poisons generally throughout Great 
Britain. That Society had existed from 1843, when it was incorporated by 
royal charter for the avowed purpose **of advancing chemistry and 
pharmacy, and promoting an uniform system of education of those who 
should practise the same : and also for the protection of those who carry 
on the business of chemists and druggists." In 1852 the Legislature, 
by the statute 15 & 16 Vict. c. 56, made various improvements in the 
constitution of the body upon the recital that it was ** expedient to prevent 
ignorant or incompetent persons from assuming the title of or pretending to 
be pharmaceutical chemists or pharmaceutists in Great Britain. * ' When you 
come to the Act of 1868, the Act which we are dealing with, you not only 
have further improvements made in the character of the body and its 
constitution but you have very important changes made, and a position 
and privilege accorded them by statute. Down to 1852, and subsequently 
to 1852, they had no special privilege ; nothing in the nature of monopoly 
or exclusive privilege, and the Act of that year was simply intended not to 
prevent other persons from dealing in drugs of any description, but to 
prevent those persons when dealing in drugs from assuming a title entitled 
to. But when you come to the Act of 1868, which the members of the 
society were alone the provisions of the statute undoubtedly give to them 
the sole right to sell drugs as individuals, or to keep open shops for the sale 
of poisonous drugs as individuals, because all individuals who are not 
possessed of the qualification of membership of the Society, or who have 
not passed the requisite examination and had their names on the register, 
are prohibited under penalties from dealing by retail in these articles. 
Now, I must say that when I come to deal with what is called — I say it 
with respect— the intention of the Legislature, I find the greatest possible 
difficulty in making up my mind as to what it should be. I think the 
considerations of policy on either side are pretty evenly balanced, in fact 
I have almost been inclined to hold that considerations of p<^icy rather 
preponderate in favour of the appellant's argument; but that is not 
enough ; it is not enough for me to speculate as to what was in the niind 
of the f ramer of this statute : whether he had forgotten the fact that there 
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were corporations which either were dealing or might deal in poisonous 
drugs, or whether, having this in view, he framed this Act for the purpose 
of subjecting them to certain disabilities. I can only look at the language 
the Legislature have employed in the enacting clauses, sections 1 and 15 ; 
and I can only say this, that even if I were satisfied that it had been the 
intention of the f ramer of these two sections to give to individuals registered 
under the Act the exclusive privilege of selling poisonous drugs by retail, 
and so impose penalties upon a corporation keeping open shop for that 
purpose, I must say I come to this conclusion, that it would have been very 
simple for the Legislature to have said so in express terms. And I, for my 
own part, am quite satisfied, even apart from those considerations which 
have led your Lordships to put another construction on the terms of the 
statute, that the framer, if that was his intention, has entirely failed to use 
language adequate for the purpose which he intended. 

Judgment appealed against affirmed^ and appeal 
dismissed with costs. 
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Poison for Manufacturing Purposes 75 

Poison, Infinitesimal Quantities of 23,36-38 

Poison, Keeping of 23,28,29 

Poison, Labels on 23, 87, 53, 54, 68 

Poison, Sale of 12-15, 28, 35, 36, 42, 43, 50-52, 53-59 

Poison, Sale of, by Wholesale Dealers 48,52,53 

Poison, Sale of, to Person Unknown 2, 3, 22, 53, 55, 56 

Poison, Sale of see also under Entries 

Poison, Seller or Dispenser of, must be Qualified ... 14, 35 e^ seq.^ 41-43 

Poisons, What Are, within Act of 1868 29,36-38,58,64,65,74,76 

Poppies, Preparations of 63 

Potassium, Cyanides of ., see Cyanides 

Practising as Apothecary 31,47 

Practitioner, Medical 3,9,29,49,56,57,66,68 

Precipitate of Mercury, Red 63, 75 

Precipitate of Mercury, White 64, 75 

Prescribe, Apothecary's Right to 31 

Prescription containing Poison 3, 56 

Privy Council, Consent of, to Regulations 13, 74 

Privy Council, Examiners to be Approved by 8, 32 

Privy Council, Offlcfers of, to be Present at Examinations 32 

Privy Council, Powers of 62, 74 

Privy Council, President of, Letter by 17 

Procurator Fiscal, Power of, to Prosecute 59 

Proprietary Medicines 86, 37, 48, 50, 51, 58 
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Proprietary Medicines distinguished from Patent Medicines 50, 51, 52 

Prussic Acid 57, 63, 74 

Prussic Acid, Preparations of 64, 74 

Public Health Act ... 62 

Public, Interest of ... 16,41 

Public, Interest of, opposed to Trades Union Interest 17 

Public, Safety of , the Object of Act of 1868 41,54,55 

Public, Safety of, sufficiently guarded by Act of 1868 15, 17 

Purchasers of Poisons ... see also Poisons ^ Sale oft and Entries 

Qualification, Certificates of 8,11,49 

Qualification, Evidence of 34 

Quasi-Criminal Acts, Corporation Liable for 20 

Registered Persons, Addresses of 33 

Register of Chemists and Druggists 32,33,69 

Register of Chemists and Druggists, Brasure of Name from ... 34, 62 

Register of Chemists and Druggists, Fraudulent Entries in 34 

Register of Chemists and Druggists, Publication of 34 

Register of Membership of Pharmaceutical Society 6,7 

Registrar of Deaths 33 

Registrar of Pharmaceutical Society 6, 32, 33, 34, 62 

Registrar, Falsification of Register by 11,35 

Registrar, Duty of 33, 34, 62 

Registrar as Prosecutor 59 

Registration, Effect of *9, 29, 49, 60, 67, 69 

Registration, Evidence of 7,34 

Registration, Right to 7, 9, 32, 34 

Restraint upon Trade, I nadvisability of 16 

Roscoe*s Bill, Sir Henry 76 

Royal College of Veterinary Surgeons see under Veterinary 

Sale of Arsenic see Arsenic 

Sale of Poisons see Poisons 

Samuel's Bill, Mr. Herbert 76 

Savin 63, 74 

Savin, Oil of 63 

Schedule to Arsenic Act ... 3 

Schedule to Pharmacy Act, 1868 63-67,73,74 

Selborne, Lord, Judgment of 14, 79, 83 

Seller of Poisons ' see Poisons 

Servant of Corporation see Corporation 

Servant, Sale by Responsibility of Employer for ... 14, 22, 41-42, 53, 80 

Sheep Wash 64, 73 

Shipping Chemist, Title of 43 

Shop, Keeping Open 12, 14-16, 19, 22, 29, 35, 42, 43, 51, 54 

Shop, Keeping Open, for Sale of Poisons, What Constitutes ... 38, 43 

Society of Apothecaries 49 

Soot, Admixture of, with Arsenic 2, 3 

Statute Law Revision Act, 1893 12, 13, 31, 33, 36, 61 
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Strophanthus 

Strychnine 

Student 

Student- Associate 

Sublimate, Corrosive 

Subscribers, Liability of 

Sulpho-Cyanide 

Summary J urisdiction Acts 

Summary Procedure (Scotland) Act 

Superintendence by Qualified Person 

Surgeons, Royal College of. President of, on Professional Titles 



Paob 

65,75 

22, 41, 63, 64, 74 

see under Pharmaceutical Society 
see under Pharmaceutical Society 

see Corrosive Sublim,ate 
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48 
41 
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Tartar, Emetic see Emetic 

Technical Chemist, Title of 43 

Tincture of Can tharides see Cantharides 

Title Implying that User is Qualified Person 43 

(see also under Penalties) 

Title of Chemist, Right of Corporations to 13-17 

Titles of Pharmaceutical Chemist, Chemist and Druggist, &c. — 

see under Pharmrdceutical Chemist, &c. 

Trade Name, " Chemist and Druggist,** a 17,18 

Trustee see Executors 



Unregistered Assistant 

Unregistered Persons, Sale of Poisons by 

Veratrine 

Vermin, Compounds for Destruction of .. 
"Veterinary Forge" Implies Qualification 

Veterinary Surgeon 

Veterinary Surgeons, Royal College of 
Voting Papers for Election of Council 

"Weed Killer" 

Wholesale Dealer, Sale of Poisons by 

Winfrey's Bill, Mr 

Wrapper or Cover 

Young, Lord, Judgment of 



41 

12, 13-15, 35, 36, 40 

58 

41, 58, 64, 74, 75 

as Veterinary Surgeon ... 43 
43, 50, 68 
68 
70 

... 39, 40 

48, 52, 53 

77 

... 53, 80 
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